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Judgment of the Miunster Regional Court
(Landgericht, LG) dated 15 April 2021 — case
no. 8 O 345/20

As already discussed in our article dated 15 June
2021, thejudgment of the Minster LG dated 15 April
2021 is the first ruling that positioned rights to claim
wages and compensation payments during an em-
ployee’s quarantine that was ordered by the authori-
ties. Football club SC Paderborn sued the state of
North Rhine-Westphalia for reimbursement of com-
pensation payments as per section 56 (1) German Pre-
vention of Infection Law (Infektionsschutzgesetz, IfSG)
for a player who was unable to take part in training with
the team or play in a match as he had been ordered to
quarantine for fourteen days by the authorities. At short
notice, it was not possible for SC Paderborn to organ-
ise the requirements for training at the player's resi-
dence, and with professional players, it would be
doubtful that training when working from home would
even be considered contractual work as the player has
the right to take part in team training. In accordance
with the “no-work-no-pay” principle, the player had no
right to payment of his wages for the duration of the
quarantine. In the opinion of the Miinster LG, there was
also no entitlement to claim remuneration as per sec-
tion 616 German Civil Code (Burgerliches Gesetzbuch,
BGB), which states that an employee is not deprived
of their claim to remuneration if prevented from per-
forming their work for a relatively trivial period of time.
Section 616 BGB only applies when an employee is
prevented from performing their work for a few days,
which is not the case with a fourteen-day quarantine
period. Therefore, the LG took the side of renowned
representatives from academia and did not follow the
decision of the Federal Supreme Court (Bun-
desgerichtshof, BGH) from 1978 when the Federal

Law on Contagious Diseases (Bundesseuchengesetz)
was still in force. This law centred on loss of earnings
and, as such, the requirement for the employee to
claim compensation in accordance with section 56 (1)
IfSG, which is initially to be paid by the employer and

then subsequently reimbursed by the responsible au-
thorities.

Change of legal recourse to the Administrative
Court (Verwaltungsgericht, VG)

The judgment of the Miinster LG could, however, have
less importance than was originally expected. For legal
disputes between employers and the authorities re-
garding the reimbursement of compensation claims
paid to the employee by the employer as per section
56 IfSG, which were pending in court after 19 Novem-
ber 2020, legal recourse to the ordinary courts is no
longer available. According to the new version of sec-
tion 68 (1) IfSG, the administrative courts are now re-
sponsible for hearing these disputes. Two judgments
have already been handed down by the administrative
courts. The Bayreuth VG followed the same line as the
Munster LG, whilst the Koblenz VG dismissed a com-
pensation claim as per section 56 (1) IfSG in the event
of an employee's quarantine

Judgment of the Koblenz VG dated 10 May
2021 -3 K 107/21.KO

The Koblenz VG dismissed a compensation claim as
per section 56 (1) IfSG. In the opinion of the Koblenz
VG, no loss of earnings occurred due to the right to
continued remuneration as per section 616 BGB. Un-
like the Minster LG, the Koblenz VG held that a four-
teen-day prevention from performing work due to quar-
antine ordered by the authorities was a relatively trivial
period of time. The Koblenz VG made this assessment
taking the duration of the employment contract in par-
ticular into consideration. When the term of the con-
tract is one year, a prevention from performing work of
14 days is not trivial. There was no loss of earnings in
terms of section 56 (1) IfSG, so the employer remained
barred from claiming the reimbursement of the remu-
neration paid to the employee during the quarantine
period.
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Bayreuth VG dated 5 May 2021 - B 7 K 21.210

Conversely, the Bayreuth VG ruled quite differently on
this issue in a decision handed down only a few days
before the decision of the Koblenz VG. The court was
of the opinion that a fourteen-day quarantine period
was significantly past the threshold for a relatively triv-
ial period of time. It held that section 616 BGB did not
apply so that the employer had the right to claim for
compensation or for the corresponding reimbursement
as per section 56 IfSG based on the loss of earnings.
To support its reasoning, the court relied, in particular,
on the purpose of section 616 BGB. This is an expres-
sion of the fact that an insignificant shortfall of perfor-
mance should not allow the claim to remuneration to
lapse. Such personal circumstances of employees
should be tolerated by employers to a certain extent.
Because this however deviates from the statutory prin-
ciple of “no-work-no-pay” (sections 275, 326 (1) sen-
tence 1 BGB) the statute should be narrowly con-
strued. As a result, this means that the continued
payment of remuneration as per section 616 BGB
merely comes into consideration where an employee
is only prevented from performing work for a few days.

Practical consequences

If, as shown, the question of the relevance of the dura-
tion of the period of time in which the employee is pre-
vented from performing work is also controversially
judged by the courts, there is consensus in any case
that it is not possible for the period of time in which the
employee is prevented from working to be divided into

a relatively trivial period of time and a not relatively triv-
ial period of time. If the period of time in section 616
BGB is exceeded, the obligation to continue to pay re-
muneration for the same period of time lapses so that
the requirement for the right to claim compensation as
per section 56 (1) IfSG is met. However, the right to
continue to be paid remuneration as per section 616
BGB not only fails due to the significance of the period
of time the employee is unable to work but, if applica-
ble, also fails if it is the employee’s fault, for instance,
when the employee knowingly frequents (high) risk ar-
eas or infringes the regulations to prevent Covid-19 in-
fections in an intentional or grossly negligent manner
(such as going to illegal parties) and, as a result, is
guarantined by the authorities.

In light of the inconsistent jurisprudence, in order to by-
pass the inevitable disputes with employees and the
authorities over whether the employer is liable to con-
tinue paying remuneration as per section 616 BGB or
the state compensation claim as per section 56 IfSG,
employers may, at least for future cases, consider con-
tracting out of section 616 BGB, however, the em-
ployer is then dependent on the employee's agree-
ment.

In any case, in order to avoid the uncertainties outlined
above, it should always be worth examining whether
the employee can, at least temporarily, perform their
work from home during quarantine, taking into account
the contractual agreements in the employment con-
tract about the place of work as well as the particular
nature of the work.
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Note

This overview is solely intended for general information purposes and may not replace legal advice on individual cases. Please contact the respective person in
charge with GORG or respectively the author Dr. Vorname Nachname on +49 123 456789-11 or by email to jsonnenschein@goerg.de. For further information
about the author visit our website www.goerg.com.
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