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Decision

The decision of the European Court of Justice in the
matter of "AKT" was awaited with great anticipation
(please see our discussion on this and the reference to
the court for a preliminary ruling in our Newsletter
2/2014, pp.11-12.). This is because the Court could
have used the preliminary ruling as, among other things,
an opportunity for making its views known for the first
time on the permissibility of supplying temporary agency
workers permanently. 8§ 1(1) sentence2 of the
Temporary Agency Workers Act
(Arbeitnehmeriiberlassungsgesetz - AUG, hereinafter
the "Act"), which provides that the assignment of agency
workers must be "temporary", prohibits this kind of
permanent supply of temporary agency workers in
Germany. Critics of this provision regard this limitation a
violation of Article 4(1) of Directive 2008/104/EC on
temporary agency work (hereinafter the "Directive"),
which only permits prohibitions or restrictions on the use
of temporary agency workers where this can be justified
on grounds of general interest. Since the question
referred for a preliminary ruling also concerned the
admissibility of prohibitions and restrictions pursuant to
Article 4(1) of the Directive, it was expected that the
decision would also make it possible to draw inferences
about the permissibility of § 1(1) sentence 2 of the
Temporary Agency Workers Act under EU law.

These expectations were only satisfied in part. In its
judgment of 17 March 2015 (C-533/13), the European
Court of Justice decided that only national authorities
are bound by Article 4(1) of the Directive, not however
national courts. Accordingly, national courts are
therefore not obliged to disapply legal provisions which
violate Article 4(1) of the Directive. The other questions
referred for a preliminary ruling: "Can the use of
temporary agency workers for a lengthy period to
perform an undertaking's normal work alongside the
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undertaking’s own employees amount to an improper
use of temporary agency workers" was left unanswered
by the ECJ.

Relevance in legal practice

Following the decision of the European Court of Justice,
the question of whether temporary agency workers can
be employed permanently — as provided for under
German law — remains unresolved. Moreover, it remains
unclear as to whether, and if so, which guidelines the
Directive provides as to the meaning of "temporary”
supply of temporary agency workers, which may be the
only legal form of supplying workers.

Nonetheless, valuable insights can be gained from the
decision on the interpretation of the Directive and, in
particular, on the admissibility of prohibitions and
restrictions, such as those contained, for example, in
§ 1(1) sentence 2 or § 1b of the Act. The ECJ made it
clear that courts are not required to assess the validity of
such provisions on the basis of Article 4(1) of the
Directive. Accordingly, a review of such provisions under
EU law will rely in particular on primary law and it is
likely that restrictions and prohibitions on temporary
work will be assessed first and foremost on the basis of
the freedom to provide services laid down in Article 56
TFEU.

The ECJ's decision is likely to also be of significance for
the legal assessment of the Grand Coalition's proposed
legislation. The Coalition Agreement for the 18th
legislative period provides, among other things, for the
introduction of a maximum period of 18 months for the
supply of temporary agency workers. Following the
judgment handed down by the European Court of
Justice, it will not be possible to base objections to this
on Article 4(1) of the Directive.
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Note

This overview is solely intended for general information purposes and may not replace legal advice on individual cases. Please contact the respective person in
charge with GORG or respectively the author Dr. Vorname Nachname on +49 123 456789-11 or by email to jsonnenschein@goerg.de. For further information about
the author visit our website www.goerg.com.
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