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As reported in our August 2008 Newsletter, the German government has been considering legislation that 
would provide for investment review of acquisitions of German businesses by non-EU parties where the acqui-
sition raises significant “public order or security concerns”. This legislation1 has now been passed with immedi-
ate effect. 

A transaction involving the direct or indirect acquisition of at least 25 % of the voting rights in a German busi-
ness by a non-EU investor may now be reviewed by the German Federal Ministry of Economics and Technol-
ogy (the “Ministry”). Where the Ministry takes the view that the transaction significantly threatens the public 
order or security of Germany, it may move to prohibit the transaction or to issue directives. Although pre-
clearance will now need to be sought for sensitive transactions, it is likely that virtually all acquisitions by non-
EU investors will remain largely unaffected. 

The foreign investment review programme imposed through this legislation will require parties to an acquisition 
by a non-EU investor to engage in limited additional pre-transaction planning and analysis. Generally, the re-
view programme is comparable to foreign investment review in other jurisdictions, 2 although several important 
differences exist. In particular, no thresholds exist with respect to size or sales on the part of the target or the 
acquiring party. In addition, prior notification of sensitive transactions is not mandatory. 

 

BACKGROUND TO GERMANY’S FOREIGN INVESTMENT REVIEW LEGISLATION 

Germany’s foreign investment review programme 
has been implemented by way of amendments to 
the German Foreign Trade and Payments Act 
(Außenwirtschaftsgesetz – the “Act”) and corre-
sponding Act regulations. The Act was passed in 
1961 and originally regulated the import and export 
of sensitive goods, such as currency, gold and mili-
tary technology. In connection with the liberalisa-
tion of the European common market, many of the 

Act’s restrictive provisions have been abolished or 
rendered incompatible with European laws.  

Prior to 2009, Ministry review of foreign invest-
ments existed only with respect to investments in 
limited and sensitive sectors, including military 
weaponry, motors for tracked vehicles, encryption 
technology used by the state and high-powered 
satellite surveying technology. Specialised review 
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procedures still exist for acquisitions in these sec-
tors. They have now been supplemented by a gen-
eral review provision (section 53 of the Foreign 
Trade and Payments Regulations) enabling the 
Ministry to review investments in any sector of the 
economy, provided certain trigger tests are met, and 
to block these where public order or security con-
cerns are raised.  

In late 2008, the German government discussed 
numerous forms of draft legislation. The most con-

troversial of these would have included Cabinet-
level review of sensitive acquisitions. Transactions 
resulting in the likely relocation of business activi-
ties outside of Germany could have potentially been 
exposed to essentially political scrutiny. This type 
of Cabinet-level review procedure was not provided 
for in the final amendments to the Act. Numerous 
refinements were also necessary in order to render 
the amendments to the Act compatible with the 
framework of European law. 

SCOPE OF APPLICATION – TRANSACTIONS TRIGGERING REVIEW 

The Ministry will be authorised to review transac-
tions if the following conditions are met: 

— the acquiring party is a non-EU party or at least 
25 % of the voting rights in an EU-based ac-
quiring party are held by a non-EU party; 

— the transaction involves the acquisition of at 
least 25 % of the voting rights of a German bu-
siness (the threshold for exercising veto rights 
with respect to fundamental corporate changes); 
and 

— the transaction threatens the public order or 
security of Germany. 

 

Each of these conditions must be unpacked.  

NON-EU PARTY. In terms of the Act, non-EU 
parties include individuals, corporations and institu-
tions which do not have a substantial business pres-
ence in an EU Member State. Entities which are 
resident in European Economic Area countries, 
such as Switzerland or Norway, are considered to 
be EU parties.  

An acquisition of at least 25 % of the voting rights 
in a German business will also be reviewable by the 
Ministry where the acquiring party is an EU entity 
(e.g. a domestic German or French corporation), but 
at least 25 % of the voting rights in the acquiring 
party are held by a non-EU party. Indirect acquisi-
tions using an EU-based vehicle are therefore also 

reviewable. An unincorporated European branch 
office of a non-EU party will be disregarded for the 
purposes of establishing the nature of the acquiring 
party.  

25 % OF THE VOTING RIGHTS IN A GERMAN 
BUSINESS. “German business” (Unternehmen) 
includes corporations, partnerships, joint-ventures 
and other similar entities, including institutions and 
business vehicles incorporated under the laws of 
another jurisdiction, but which have their registered 
offices in Germany. A transaction resulting in the 
acquisition of at least 25 % of the voting rights of a 
German business need not be a purchase; it may 
also include swap and pledge transactions. An ac-
quisition of an additional 6 % of the voting rights in 
a German business by a non-EU party which al-
ready holds 20 % of the voting rights in the busi-
ness will trigger the review threshold.  

Acquisitions by three separate non-EU parties each 
of – respectively – 20 % of a German business will 
not trigger the review threshold, provided these 
investors are unrelated and are not acting in con-
cert. Where a non-EU party already holds 25 % of 
the voting rights in a German business and in-
creases its investment, this additional step-up will 
also not trigger a new review. The incorporation of 
a German business is exempt. A significant exemp-
tion is further presented by the exclusion of asset 
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deals, even where these involve the sale of all or 
substantially all of a target business’ assets. 3  

PUBLIC ORDER OR SECURITY. In its explana-
tory documents, the Ministry has explicitly drawn 
upon the European Court of Justice’s interpretation 
of the terms “public order or security”. In accor-
dance with this interpretation, is it likely that only 
critical infrastructure assets and services will be 
caught, e.g. state-held telecommunications, trans-
portation or other core utility systems necessary for 
the maintenance of basic services in an emergency 
situation. The Ministry has specifically stated that 
the review programme will only apply in “rare, 
individual cases” where an “immediate and suffi-
ciently serious danger” to fundamental national 
interests is presented. However, the Ministry has 
not provided further guidance in respect of these 
terms and is unlikely to publish a list of examples in 
the future.  

Review is not contingent upon any target or partici-
pant size or sales thresholds and in theory, an ac-
quisition in any business sector may meet the tests 
for review. 4  

MINISTRY REVIEW PROCEDURE 

No formal application for review is required. In-
stead, the Ministry is entitled to review transactions 
within three months of the transaction becoming 
legally effective (e.g. as of the date at which an 
SPA is signed). In practice, however, the Ministry 
will be notified by the Federal Cartel Office when 
this authority receives notification of sensitive ac-
quisitions and by the Federal Financial Supervisory 
Authority (BaFin) upon the issuance of a takeover 
offer or the acquisition of ‘control’ pursuant to the 
German Takeover Act. 5 

The Ministry must decide within the three-month 
period whether to review the transaction. If so, it 
will issue a notice to the parties requiring these to 
submit extensive documentation to the Ministry. 

Upon receiving complete documentation, 6 the Min-
istry has a two-month period to conduct its review. 

The Ministry may choose to either approve the 
transaction, to prohibit the transaction, or to issue 
binding directives to the parties. In both of the latter 
cases, the Ministry will require Cabinet-level ap-
proval by the government. This underscores the 
premise that a prohibition of a transaction is likely 
to occur only in very rare and isolated instances.  

If a transaction is prohibited, the transaction will be 
rendered retroactively invalid at German civil law. 
The parties may unwind the transaction, e.g. by 
relying on contractual provisions contained within 
the respective transaction documents. In the ab-
sence of such provisions, the parties may be able to 
draw upon German restitution law in order to re-
cover purchase prices paid. In extreme cases, the 
Ministry is entitled to appoint a trustee to oversee 
the unwinding and may prohibit the acquiring party 
from exercising its voting rights. 7  

Fines may be imposed for a failure to submit com-
plete or correct documentation for review purposes 
or a failure to comply with a prohibition order or 
other directive. Decisions on the part of the Minis-
try, including decisions to review a transaction or to 
impose fines, may be challenged at the German 
administrative court level.  

PRE-CLEARANCE. The parties to a proposed ac-
quisition transaction may apply to the Ministry for 
pre-clearance prior to consummating an acquisition 
transaction. An application for pre-clearance need 
include only the identities of the parties involved 
and a general description of their business activities 
and the proposed transaction. Upon receiving such 
an application, the Ministry has a one-month period 
in which to commence formal review proceedings, 
absent which the transaction is deemed to be 
cleared.  
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PRACTICAL EFFECTS AND COMMENT 

A broad range of transactions are likely to be re-
garded as outside the scope of the Ministry’s review 
prerogative under the Act. Transactions which 
could not be regarded as posing a threat to Ger-
many’s public order or security would include vir-
tually all real estate transactions involving a corpo-
rate vehicle, as well as most acquisitions of busi-
nesses in the retail and services sectors. To the ex-
tent that a purchaser can determine that a target is 
not engaged in any potentially sensitive activities, it 
will likely be safe to assume that Ministry review is 
remote or that such review will be positive. For 
example, in the context of due diligence proceed-
ings, the absence of government contracts or per-
mits with respect to the products or services pro-
vided may be an indication that Ministry review is 
unlikely. It is also unclear how the Ministry will 
obtain knowledge of transactions which do not 
involve takeover bids pursuant to the Takeover Act 
or pre-notification with the Federal Cartel Office. 
Smaller acquisitions may fly under the radar in 
many cases, unless government consent to the 
transaction (e.g. contractual consents, permit trans-
fers, etc.) is required. 

However, for larger acquisitions by non-EU parties 
of potentially sensitive German businesses, espe-
cially those in the infrastructure, technology, soft-
ware or dual-use goods sectors, the pre-clearance 
procedure will be necessary to ensure that the trans-
action can take place with sufficient legal certainty. 
In such cases, transaction documentation should 
contain conditions precedent providing that the 
transaction becomes effective only upon Ministry 
pre-clearance or the successful conclusion of re-
view proceedings. 

In initial discussions surrounding this proposed 
legislation, it was suggested that investment review 
would apply particularly to inbound investment on 
the part of ‘sovereign’ (state-owned) entities, par-
ticularly those from China and Saudi Arabia. This 
concern has been dismissed; in its explanatory pol-
icy documents, the Ministry has noted that sover-

eign investments rarely exceed the 25 % threshold 
provided for by the Act. As has been pointed out by 
several commentators, it is more likely that the 
Act’s amendments reflect a desire on the part of the 
German government to establish a statutory founda-
tion for becoming involved in major, critical trans-
actions. Whether such involvement will extend to 
transactions contemplated with respect to promi-
nent German companies seeking foreign invest-
ment, such as carmakers Opel or Porsche (both of 
which are presently engaged in discussions with 
non-EU investors), remains to be seen. 

In general, non-EU investors considering proposed 
transactions involving German businesses will need 
to be sensitive to this new potential for Ministry 
scrutiny. Until the Ministry establishes a track re-
cord of pre-clearance and review proceedings, advi-
sors should err on the side of caution. 

_________________________________________ 
1 Dreizehnte Gesetz zur Änderung des Außenwirtschafts-
gesetzes und der Außenwirtschaftsordnung, German 
Federal Gazette 2009 I, p. 770 
2 In particular, the US Foreign Investment and National 
Security Act of 2007 (see here Krause, BB 2009, 1082) 
and the Canadian Investment Canada Act  
3 As in other jurisdictions, a sale of all of a business’ 
assets would generally result in a transfer of the vendor’s 
employees to the acquiring party 
4 It is far more likely that an acquisition in the sectors of 
infrastructure, data protection or military technology will 
be caught, but it is possible to conceive of situations in 
which ‘a sufficiently serious danger’ could at least be 
argued with respect to data management (e.g. software 
for managing taxpayer or health data), or even service 
providers which contract with essential federal facilities  
5 § 10 (1) and § 35 (1) of the German Takeover Act 
(Wertpapierübernahmegesetz)  
6 As in other jurisdictions, it will likely be possible for 
the Ministry to prolong the total review period by re-
questing additional documentation and information 
7 It is unclear how this would work in practice, especially 
where jurisdiction is sought over non-EU entities 
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