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Working time recording à la ECJ – 
Do we have to clock in and out again!?
In its ruling of 14 May 2019, the European Court of Justice 
(ECJ) encourages the member states of the European Union 
to oblige employers to set up a system for recording daily 
working hours (ECJ, judgement in the legal case C-55/18).  

Decision 

The Spanish trade union CCOO filed a suit against 
 Deutsche Bank SAE for the recording of all actually ren-
dered daily working hours. Deutsche Bank SAE referred to 
the applicable Spanish legislation that, similar to German 
legislation, only provides for a recording requirement for 
overtime worked and not for regular working hours.

Upon submission of the Spanish legislation, the ECJ decided 
that national legislation must provide for an obligation by 
employers to record the total daily working hours rendered. 
The EU Working Time Directive states that this is necessary 
to protect the fundamental rights of every employee to rest 
time and limitation of maximum working hours. This protec-
tion should not merely exist on paper but must also be able 
to be practically enforced by the employee.

Only recording overtime is not adequate. Without measu-
rement of the usual working hours the amount of overtime 
worked cannot be reliably determined. Categorisation of 
overtime assumes that the overall working hours are known 
and have been measured.

This measurement must be done by an “objective, reliable 
and accessible system” so that the employee can reliably 
verify the time worked. The ECJ does not consider witness 
evidence as sufficient within the employment relationship  
as employees may be hesitant to make statements against 
their employers due to possible fear of reprisals.

Practical relevance

The reaction to the ECJ decision was extensive. Emplo-
yee representatives celebrated the decision, by their own 
account with the “popping of champagne corks”, while the 
other side complained of the end of trust-based working  

The immediate effects of the decision are manageable: 

There are not yet any direct obligations for private emplo-
yers. The introduction of a comprehensive working time 
recording system will only be obligatory once German 
legislation requires it.
 
However the current provisions of the “Arbeitszeitgesetz” 
(Working Hours Act) do not provide for this. The legal 
obligation for documentation of working hours only exits 
for working hours of more than eight hours and for Sundays 
or public holidays. An obligation to record working time 
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only exists in accordance with the Minimum Wage Act for 
persons in marginal employment and in industries deter-
mined by the Act to Combat Undeclared Work and Unlaw-
ful Employment.

The ECJ calls on national legislatures to implement the 
decision. The Ministry of Labour immediately answered the 
call and as soon as the judgement was delivered announ-
ced that implementation was planned for the second half 
of 2019. The minister for economic affairs, on the other 
hand, shortly thereafter warned against “reintroducing time 
stamp clocks,” especially when considering the “Working 
World 4.0.” He announced his intention to review whether 
implementation of the judgement was binding.
 
Without pre-empting this review, the judgement of the 
ECJ with regard to this question seems to be clear about 
implementation. According to the judgement, German 
legislation, which doesn’t currently require general wor-
king time recording, contradicts the guidelines of the EU 
Working Time Directive. Therefore there is no question that 
the legislature must take action. There is also no question 
that the legislature has some room to manoeuvre when 

it comes to the contentrelated structuring. The ECJ ex-
pressly states that the member states are now obliged to 
determine “specific arrangements for implementing such 
a system”, whereby the “particular characteristics of each 
sector of activity concerned” and “the specific characteri-
stics of certain undertakings concerning, in particular their 
size” may be considered.

Within this framework, it is ultimately up to the German 
legislature whether and to what extent models of trust-ba-
sed working hours remain permissible. Under trust-based 
working hours, maximum working hours and rest periods 
were also established under threat of punishment. Whether 
the ECJ judgement really calls an end to trust-based wor-
king hours remains unclear. Concern about the future of 
trust-based working hours, which worries not only emplo-
yers but also employees, is justified.

On the other hand, the ECJ judgement may serve to offer 
the required momentum for a long overdue modernisation 
of the German “Arbeitszeitgesetz” (Working Hours Act), the 
provisions of which sometimes go beyond the EU Working 
Time Directive. The necessary reform can be seen as an 
opportunity to adapt the rigid German working time regula-
tions to the requirements of “Working World 4.0” insofar as 
this is permitted by the European legal provisions. The EU 
Working Time Directive, for example, allows the member 
states to provide for exceptions to the daily and weekly rest 
periods for certain activities (for example for “periods of 
work split up over the day”).

It is hoped that this opportunity for reformation of the 
working time legislation is taken and that legislatures make 
lemonade out of the proverbial lemons they’ve been given. 
We’ll keep you updated on how they go.

DR. FRANK WILKE
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The so-far inconsistent legal protection of trade secrets in 
Member States of the European Union has been judged by 
the European legislature as detrimental for cross-border 
economic activity and economic growth. That’s why the 
so-called Trade Secret or Know-how Directive was adopted 
in 2016.

In this, the EU legislature for the first time established a 
common definition of trade secrets and explicitly took 
so-called whistle-blower activities into consideration. On 
21 March 2019, the German parliament adopted the Trade 
Secrets Act as a national implementation of the aforemen-
tioned directive, which came into force on 26 April 2019.

The Trade Secrets Act (Gesetz zum Schutz 
von Geschäftsgeheimnissen)

Structure and differences to the old legal framework
Definition of the terms “business and trade secret” was 
previously up to the court. Business and trade secret defi-
nition required consideration of the company relationship, 
lack of public knowledge of the information, a legitimate 
interest in maintaining confidentiality and the intention to 
observe secrecy. The differentiation between business and 
trade secrets is abandoned in the Trade Secrets Act due to 
a lack of practical relevance, and future discussion will only 
speak of trade secrets. 

These are henceforth defined as information

a)  hat neither as a whole nor in the exact arrange-
ment and composition of its components is commonly 
known or readily available to people in circles that gener-
ally handle this type of

b)  is protected by non-disclosure measures that are 
reasonable in accordance with the circumstances 
by the rightful holder and

 
c)  there is a legitimate interest in non-disclosure.

This broadly corresponds with the definition stipulated by 
the EU legislature, and approximates previous German case 
law regarding business and trade secrets. Up to this point 
the so-called objectively legitimate economic non-disclo-
sure interest was the essential characteristic. The desire of 
the company to maintain confidentiality was previously also 
a requirement, however in judicial practice it was generally 
assumed and is thus de-facto not seen as an essential 
prerequisite for protection of trade secrets.

The new Trade Secrets Act – 
Urgent action required by companies
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This is why labour courts have always emphasised that an 
objective economic interest in non-disclosure is decisive 
when it comes to enforcing legal protection of a trade 
secret.

In future this will not be sufficient. According to the new le-
gal situation, the rights holder must be active in protecting 
the trade secrets. The subjective intention of confidentiality 
must be enforced by reasonable non-disclosure measures 
and, in case of doubt, be verifiable in legal proceedings. In 
future legal cases, employers will be required to provide 
explanations and evidence that they have protected their 
trade secrets with reasonable non-disclosure measures. 
If they cannot do this then there is no protection for their 
trade secrets, no matter how important the information is 
to the company.

Whether non-disclosure measures are reasonable given 
the circumstances is determined on a case-by-case basis. 
Measures that may be reasonable for one company could 
be inadequate for another company. A change in circum-
stances could also mean that non-disclosure measures 
that are reasonable today would no longer be adequate 
tomorrow. This does not require a change to the informa-
tion being protected or its importance to the company. 
Technical advances may also mean that measures that are 
currently reasonable become inadequate in the future.

Possible non-disclosure measures include contractual obli-
gations of non-disclosure of certain information, protection 
by IT measures and effective access restrictions.

Business secrets vs. whistle-blower 
activities
Effects of the Trade Secrets Law on compliance

The EU legislature indicated that it does not wish to limit 
whistle-blower activities with the Trade Secrets Act. 
From a labour law perspective, whistle-blowing is a mat-
ter of internal or external disclosure of (alleged) misman-
agement by institutions, employees or other third parties 
with access to the company. The German legislature has 
also intensively discussed the new Trade Secrets Law 
with regard to this aspect and incorporated provisions 
for this purpose. 

Section 5 of the Trade Secrets Law is relevant to the com-
pliance efforts of a company. This permits the disclosure 
of trade secrets under certain conditions. However, in 
addition to illegal activities by a company, “other miscon-
duct” was also included in the law as a situation permit-
ting disclosure. It is the legislature’s explicit intention that 
activities of a company that do not violate any laws, but 
which are nevertheless viewed as being unethical, can 
lead to a “disclosure right” for whistle-blowers. 
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This creates possible economic disadvantages for com-
panies with regard to the risk of whistle-blowing. Internal 
anonymous compliance systems create the opportunity for 
risk minimisation to maintain control of sensitive information 
and position oneself as internally open to criticism. With 
regard to possible company fines, this type of system can be 
doubly rewarding if in fact illegal actions that were previously 
unknown can be discovered internally and corrected. 

Recommendations for action 

In future companies must take preventative action to ensure 
the protection of trade secrets. In the first step this is a mat-
ter of looking through and collecting all information that is 
important to the company, then categorising and prioritising 
it. Against this backdrop, existing non-disclosure measures 
should be examined, and new non-disclosure strategies 
should be developed if required.

Existing non-disclosure measures should in future be regu-
larly reviewed and adjusted where necessary. The process 
to establish non-disclosure measures should be extensively 
documented. 
 
The same applies to regular review and any necessary 
adjustment of the measures. Contract templates (em-

ployment and termination agreements) should be revised. 
Provisions that bind the employee to maintain confidenti-
ality of “all” trade secrets (so-called “all clauses”) are to 
be avoided. Instead, the specific trade secrets or areas 
that they relate to should be named. Insofar as adjust-
ment to already existing contracts seems inappropriate, 
the confidentiality requirement must be mandated via the 
instruction right of the employer, and this mandate must be 
documented.

During introduction of the protection measures, participa-
tion rights of the works council should be observed where 
appropriate (e.g. participation in the introduction of techni-
cal surveillance equipment).

The establishment of compliance systems should also 
come to the fore against the background of extensive 
permission to make trade secrets public and encourage or 
if necessary obligate employees to initially report (alleged) 
legal or ethical violations internally.

BURKHARD FABRITIUS,  
DR. MELANIE RIES,
DR. HEIKO REITER
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In April 2019, the European Parliament accepted the EU 
Directive for the “protection of persons reporting on 
breaches of European Union law” (the so-called “Whis-
tle-blower Directive”). As there was already an agree-
ment between the European Parliament and the Council 
of the European Union in March, it can be assumed that 
the directive will be adopted quickly.

The central subject of this directive is creation of a 
two-stage reporting system that consists of internal 
reporting channels to the respective private or public 
sector employers and external reporting channels to the 
respectively responsible authority of the Member State. 
The reporting channels must be created in such a way 
that it is possible for whistle-blowers to confidentially 
report violations of specific EU laws. It must also be 
ensured that specific follow-up measures are instigated.

Employees who report infringements are protected 
against retaliatory measures on different levels. This is 
based on the level (internal, external or public) that the 
report is made.

Creation of internal and external re-
porting channels and procedures

The directive obligates certain public employers (agencies, 
municipalities, other public legal entities) and private com-
panies that have more than 50 employees, annual turnover 
or a balance sheet total of more than €10 million, or are 
active in the financial services sector, to set up internal 
reporting channels.

These internal reporting channels should make it possi-
ble for employees to confidentially report violations of 
certain EU laws (in particular in the areas of public pro-
curement, financial services, money laundering, terror-
ism financing, product safety, road safety, environmental 
protection, nuclear safety, foodstuffs and animal feed, 
animal welfare, consumer protection and protection of 
privacy). The relevant employers are also obligated to 
ensure that required follow-up measures are taken and 
that the whistle-blower is informed of these follow-up 
measures at the latest after 3 months.

In addition to this, the Member States are obligated to set 
up additional independent and autonomous external re-
porting channels. Responsible authorities must adequately 
document the report and take the required follow-up 
measures. Insofar as they are not responsible for the fol-
low-up measures, they must inform the authorities that are 
responsible (for example the public prosecutor’s office).

New rules and obligations to protect  
whistle-blowers
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Three-level protection against 
retaliatory measures

A whistle-blower should receive comprehensive protection 
against retaliatory measures. The directive provides for 
a three-level system that is based on the level (internal, 
external, public) on which a whistle-blower makes their 
report.

The first level includes reporting of violations via internal 
channels. In this case, a whistle-blower is protected if they 
could assume that the reported information was accurate 
and was within the scope of the directive.

Protection on the second level is related to reports that 
occur via external official channels. In this case, a whis-
tle-blower is protected if no internal reporting channels 
were available or the whistle-blower was not aware of 
them, internal reporting was unsuccessful or the whistle- 
blower could not be reasonably expected to report internal-
ly due to the content of the report. A whistle-blower is also 
protected if they could assume that a prior internal report 
may adversely affect an investigation by the responsible 
authorities.

The third level of protection relates to violations that are 
made public. In this case, a whistle-blower is protected if 
internal and external reports were unsuccessful, or if there 
is immediate or evident danger to the public interest that 
prevents recourse to the internal and/or external re-port-
ing channels.

If the whistle-blower qualifies for one of the levels then 
they are comprehensively protected against all direct and 
indirect sanctions (e.g. leave of absence, termination, in-
timidation, disregard for promotion, etc.). Any whistle-blow-
er can qualify for this protection, regardless of the size of 
the employing company, the amount of turnover it has or 
the industry that it is active in. For small companies that do 
not fall into the scope of the directive, 
 
this means that any employee reports may be made direct-
ly via the official channels if the company has not set up 

an internal re-porting system. They may do this despite not 
being obligated to do so by the directive.

Practical relevance

The practical relevance of the regulation is significan.

Die Einrichtung eines effektiven internen Meldesystems 
Setting up an effective internal reporting system is not 
an end in itself, but rather gives the company an effective 
tool to be proactive in preventing legal violations and en-
suring legal compliance. This can not only prevent serious 
fines but also avoid disclosures that have severely nega-
tive external impacts.
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This means that there is also a need for action for com-
panies whose size or industry mean that they are not di-
rectly covered by the directive. Small companies are also 
advised to install internal reporting channels to prevent 
the need for employees to report directly to the authori-
ties or the public.

Implementation of the directive will be of particular 
importance for management (managing director and 
board members). Setting up an effective reporting system 
will in future represent an even more central element of 
the company’s own compliance system. Shortcomings 
in the area of compliance can easily lead to personal 
liability due to violation of corporate responsibilities and 
are generally associated with an enormous liability risk. 
Management should therefore have an increased interest 
in careful implementation of an effective reporting system 
for reasons of self-protection.

From a legal point of view, implementation of the directive 
will become especially interesting when an employee calls 
upon the protection against retaliatory measures because 
they assumed that the information they became aware 

of constituted a relevant violation. This will be relevant in 
particular for employees without specialist knowledge (for 
example, facility managers or cleaners in the financial in-
dustry) as it is almost impossible to reliably assess trans-
actions from a legal point of view in these highly complex 
legal fields without having specialist knowledge. Consider-
ing the purpose of the directive, it is to be expected that 
the scope of protection of this directive will be generous. 
It is therefore the task of the company to protect itself 
and any sensitive information against unjustified reporting 
due to incorrect legal assumptions, for example by appro-
priately adjusting the organisation of labour.

Ultimately however it remains to be seen how the national 
legislature implements the directive into German law and 
how high the administrative burden on the company will 
be. Member States and therefore also the companies will 
have until 15 May 2021 at the latest.

ROLF-ALEXANDER MARKGRAF
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In Germany, many industries are suffering from an acute 
shortage of labour. Competition for qualified specialists 
is playing an increasingly important role for companies. 
It is therefore not surprising that restrictions of compe-
tition in the personnel market have increasingly caught 
the attention of the cartel authorities.

This article uses an example from Silicon Valley to show 
which antitrust barriers you need to pay attention to.

The case from Silicon Valley 

The most prominent example of an antitrust arrangement 
in the HR sector is a case from Silicon Valley. In 2009, the 
Department of Justice (DoJ) initiated an investigation into 
multiple IT giants (including Google, Intel and Apple) be-
cause there were concerns that there was an arrangement 
between them not to poach each others employees.

The DoJ classified these so-called “no-poaching” arrange-
ments as serious infringements of antitrust law. The reason 
is that these arrangements obstructed competition for tal-
ented employees and made it more difficult for employees 
to access a new attractive employer.

In addition to this, the arrangements indirectly (or even 
directly) affected the working conditions of the employ-
ees and ultimately also their remuneration. After all, why 
would a company need to pay more if its competitors 
don’t offer the employee any attractive incentives to 
switch employers?

The case ended with a settlement with the DoJ as well as 
a settlement between the participating companies and the 
affected employees amounting to USD 415 million.

What is actually prohibited?

As a result of the Silicon Valley case, the DoJ developed 
“Antitrust Guidance for Human Resources Professionals.” 
This is in large part also transferable to Europe and in par-
ticular Germany.

Non-poaching agreement between companies? – 
Illegal (antitrust) arrangements in the HR sector and 
what you need to consider
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This is because European and German antitrust law also 
prohibits agreements and coordinated practices between 
companies that prevent or limit competition. Non-poaching 
arrangements between companies are also prohibited if 
the companies are not in direct competition in their respec-
tive sales markets but instead are only in competition for 
the recruitment of employees with specific profiles (for 
example, IT specialists, administrative staff, etc.).

An arrangement in the sense of antitrust law does not 
require a written contract. A verbal “gentlemen’s agree-
ment” is also an arrangement in the sense of antitrust law. 
Even just the exchange of sensitive competitive information 
can qualify as an arrangement or coordinated practice and 
comprise a violation of antitrust law.

Red flags

When should one stop to consider if certain behaviour is 
permissible?

The practices listed below are generally prohibited by anti-
trust law and should in no case be carried out without legal 
appraisal:

nn Remuneration agreement – No arrangements may be 
made regarding the salary or remuneration conditions 
of employees. This also includes other services provided 
to the employee (such as a company car, share owner-
ship schemes, (company) pension, job ticket, company 
accommodation, etc.) either at a specific level or within 
a certain area.

nn Agreements with other companies to refuse recruitment 
or hiring of employees from the other company.

nn Agreements relating to work conditions and employee 
benefits are permitted inso-far as legal exceptions exist 
(for example, work hours, maternity protection, parental 
leave, notice periods, training and further education 
opportunities and other work conditions).

nn No-poaching arrangements – Requests or agreements 
with competing companies not to aggressively fight for 
employees.

nn Exchange of company-specific information regarding 
employee compensation or employment conditions with 
another company.

nn Participation in, for example, industry meetings or unoffi-
cial meetings with other companies where the aforemen-
tioned topics are discussed.

nn Discussion of the aforementioned topics with colleagues 
from other companies, including at social events or in 
other non-professional surroundings.
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Legal consequences of non-compliance 
The legal consequences of an antitrust law violation in the 
human resources area are essentially the same as those in 
the sales or purchasing markets.

The Federal Cartel Office and the European Commission 
can impose fines of up to 10% of the group’s global cor-
porate turnover – not only against the company whose 
employees violated antitrust law but also against the parent 
company.

 

In addition to this, in Germany the senior executives are 
also fined personally. The financial penalty can be up to 
EUR 1 million.

Further possible consequences include claims for dam-
ages, exclusion from tenders and significant loss of repu-
tation. In some jurisdictions (such as the USA), there are 
even criminal penalties.

Conclusion

Structuring of antitrust compliance in companies should 
also include Human Resources. In particular, employees 
in both the Human Resources Department and Sales/
Purchasing should be informed of the antitrust regulations 
and take part in antitrust law training if necessary. 

DR. CHRISTIAN BÜRGER,  
MIROSLAV GEORGIEV
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In the decision of 4 June 2019, the 12th Senate of the 
 Federal Social Court in Germany for the first time decided 
in the highest court that fee-based physicians in hospitals 
are regularly subject to social security obligations (judge-
ment in case B 12 R 11/18 R as a basis).  

Decision 

In a total of eleven lawsuits, physicians and clinics from all 
over Germany refused to accept notifications by the public 
pension scheme that classified fee-based physicians as 
subject to social security obligations.

The Federal Social Court does not view fee-based physi-
cians who work in a hospital as selfemployed, but rather as 
dependent employees of the hospital. This means that they 
are subject to social security obligations.
 

The special quality of medical services as a “higher or-
der” of service does not necessarily preclude such an 
assessment. Any shortage of skilled professionals in the 
healthcare sector must also have no influence on the legal 
assessment of existence of an insurance obligation.

The only legally significant factor is to what extent the 
physician is subject to policies and to what extent he or 
she is integrated into the organisation of work in the clinic. 
The high level of organisation in a hospital means that the 
criteria for integration is generally fulfilled. A physician is 
generally integrated into the predefined structure of the 
hospital without being able to personally shape or influence 
it. The fee-based physician works as part of a team, where-
by they are subject to external structuring of their work 
processes. Furthermore, in their work they predominantly 
use the available personnel and material resources of the 
hospital.

Fee-based physicians are regularly sub-ject to social 
security obligations
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The scope of entrepreneurial decision-making, which could 
speak in favour of self-employment, is not regularly permit-
ted for fee-based physicians.

As a result, the work of a fee-based physician is not deci-
sively different to that of a salaried physician who is subject 
to social security obligations

Practical relevance

The decision of the Kassel judge was highly anticipated, not 
least by the clinics, the “Bundesverband der Honorarärzte” 
(Federal Association of Fee-based Physicians) and the 
German pension insurance. Although the result was unsur-
prising from a legal perspective, it was however sobering, 
at least for the clinics and probably for most fee-based 
physicians.

The hope that the Federal Social Court would set out 
general guidelines for how the work of fee-based physi-
cians can be arranged to be exempt from social security 
obligations was also dashed (at least in the press release 
published to date). Although the Federal Social Court does 
not categorically exclude the exemption of fee-based phy-
sicians from social security obligations in all cases, it has 
not yet commented on the conditions required for such an 
exemption.

In practice, it will be generally assumed by the courts that 
fee-based physicians are subject to social security obliga-
tions. Case law, which has thus far been inconsistent in its 
decisions, will now orient itself along this line. Against this 
backdrop, the German pension insurance is strengthened 
in its ability to establish the social security obligations of 
fee-based physicians.

The implications for clinics are significant. According to the 
“Bundesverband der Honorarärzte” (Federal Association of 
Fee-based Physicians), on average every second clinic in 
Germany falls back on “self-employed” fee-based physi-
cians. After the decision of the Federal Social Court, it can 
be assumed that they are in principle subject to social se-
curity obligations. The clinics concerned may now need to 
make considerable back payments to the social insurance 
funds. It can also be expected that the pension insurance 
will assert claims for back payment of social insurance obli-
gations in a number of other cases.

In order to limit the risks of an incorrect assessment of social 
security exemption, the persons responsible would be advised 
to clarify the legal position with regard to social security obli-
gations for every fee-based physician within the framework of 
establishment of insurance status before they begin work.

DR. FRANK WILKE
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Accrual of leave entitlement during parental leave 
and special leave?
Do leave entitlements accrue during parental leave or 
during unpaid special leave? The German Federal Labour 
Court recently dealt with this question in two decisions:

Accrual of leave entitlement during 
parental leave

In its first decision of 19 March 2019 (BAG 19 March 2019 
– 9 AZR 362/18), the Federal Labour Court addressed ac-
crual of leave entitlement during parental leave as well as any 
possibilities for reduction of this type of leave entitlement.

In particular, it involved an employee who worked for her 
employer as a management assistant. She was, amongst 
other things, on parental leave from 1 January 2013 to 
15 December 2015 and then terminated the employment 
relationship effective on 30 June 2016. She requested that 
the leave entitlement that had been accrued during her pa-
rental leave be applied to the term of her period of notice. 
The employer rejected the granting of leave accrued during 
the parental leave.

The Federal Labour Court decided that statutory leave 
entitlement accrues during parental leave. However, in 
accordance with Section 17(1) Sentence 1 BEEG (Bundes- 
elterngeld- und Elternzeitgesetz - Parental Allowance and 
Parental Leave Act), the employer has the possibility to 
reduce the statutory leave entitlement by one-twelfth for 
every full calendar month of parental leave. If the employer 
would like to exercise this option, a statement must be 
issued to the affected employee in which it is clear to 
the employee that the employer is exercising their right 
to make the reduction. In any other case, the employee 
also has the entitlement to leave that is accrued during 
their parental leave. If the employer exercises their right 
to a reduction, this also includes any contractual holiday 
entitlement that exceeds the statutory holiday entitlement, 
unless the parties to the employment contract have agreed 
otherwise for this entitlement.

With this decision, the Federal Labour Court dealt with the 
question of the conformity of Section 17(1) Sentence 1 
BEEG with European law. It concluded that the reduction 
of statutory minimum leave entitlement in accordance with 
Section 17(1) Sentence 1 BEEG neither violates Article 7(1) 
of the Directive 2003/88/EG (Working Time Directive) 
nor Section 5(2) of the Framework Agreement regarding 
Parental Leave in the attachment to Directive 2010/18/
EU. The Federal Labour Court referred to case law of the 
European Court of Justice (ECJ 4 October 2018 — C-12/17, 
see 29 pp.)
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and stated that European Union law in accordance with 
case law does not require that employees who are ex-
empt from work performance due to parental leave in the 
reference period be treated the same as employees who 
actually worked during this period. Section 17(1) Sentence 
1 BEEG is therefore in line with EU law.

Accrual of leave entitlement during 
special leave

In its second decision of 19 March 2019 (BAG 19 March 2019 
– 9 AZR 315/17), the Federal Labour Court addressed the 
question of whether periods of unpaid special leave should 
be considered when calculating the statutory minimum leave 
entitlement. In the case before court, the employer granted 
the employee unpaid special leave between 1 September 
2013 and 31 August 2014, which was then mutually extended 
to 31 August 2015.

Once the special leave was over, the em-ployee request-
ed that her employer grant her the statutory minimum 
leave of 20 days for the year 2014.

Up to now, the Federal Labour Court has only consid-
ered the existence of an employment relationship for 
accrual of leave entitlement, as leave is not a favour in 
return for work performed (BAG 6 May 2014 – 9 AZR 
678/12). Accordingly, leave entitlement would also 
accrue during special leave. However the Federal Labour 
Court now no longer adheres to this case law. This 
means that if an employee is on unpaid special leave for 
an entire calendar year then there is no entitlement to 
leave due to the lack of work duties.

PIA PRACHT
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Invalidity of a termination agreement if there is a 
violation of the fair negotiation requirement
In the decision of 7 February 2019 (6 AZR 75/18), the 
Federal Labour Court decided that, while the consent to 
conclude an employment agreement for termination of an 
employment relationship cannot be revoked in accordance 
with consumer protection regulations, this type of termina-
tion agreement is ineffective if it came about in violation of 
the requirement for fair negotiation.

Decision

In the case being examined, the life partner of the de-
fendant employer went to the apartment of the defend-
ant’s employee (and later plaintiff) to offer her a termi-
nation agreement.
 

The employee signed the agreement, which stipulated 
termination of the employment relationship by mutual 
agreement without a severance payment. The employee 
later challenged the termination agreement on the 
basis that it was a mistake brought about by fraudulent 
misrepresentation and threats. She declared with-drawal 
of her consent to conclude the contract and then took 
legal action in the labour court to establish the ineffec-
tiveness of the termination agreement.

She stated in particular that when the life partner of the 
employer came to her home to offer her the termination 
agreement she was sick, asleep and needed to be wok-
en by her son. Signature of the termination agreement 
was an illconsidered decision made under the influence 
of painkillers.
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The employee’s complaint was unsuccessful in the lower 
courts. Things went better in the Federal Labour Court. 
The Sixth Senate argued that the consent to conclude 
a termination agree-ment can’t be cancelled in accord-
ance with the consumer protection provisions. It sent 
the case back to the state labour court and instructed 
it to determine the specific factual circumstances that 
led to conclusion of the termination agreement. In any 
event, according to statements of the employee (the de-
tails of which are disputed) it could not be ruled out that 
the termination agreement was concluded in violation 
of the requirement for fair negoti-ation. If this was the 
case, it would be invalid.
 

Practical relevance

DThe Federal Labour Court essentially ruled on two legal 
aspects. Firstly, despite the changed legal situation in con-
sumer law it maintained the view that termination agree-
ments cannot be revoked in accordance with consumer 
pro-tection provisions. Secondly, it extensively dealt with 
the (previously rather unknown) issue of fair negotiation 
requirement for the first time. It became apparent that the 
criteria

of this requirement are quite vague and this will probably 
create a certain level of legal uncertainty with regard to the 
conclusion of termination agreements.

In the opinion of the Federal Labour Court, the requirement 
for fair negotiation has been vio-lated, for example, if one 
contractual partner creates or uses a situation of psycho-
logical pressure that significantly complicates a free and 
considered decision by the other con-tractual partner. This 
can occur by creating particularly unpleasant framework 
conditions that are significantly distracting or even arouse 
the instinct to flee. Possible examples are the exploitation 
of an objectively discerni-ble physical or psychological 
weakness or in-sufficient language skills. An “ambush” can 
also influence the decision-making independ-ence of the 
contractual partner.

Ultimately, it can be helpful for the employer to have an-
other person present at termina-tion negotiations, who can 
witness the actual course of the conversation even though 
the burden of proof for a violation of the fair negotiation 
requirement lies with the employee.
 

DR. HAGEN STRIPPELMANN
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Works council travel expenses – It’s cheaper to 
travel together
Decision/problem

Works council travel expenses remain a source of conflict. 
It’s clear that works council members may attend training 
and educational courses (Sec. 37(6) BetrVG). It is also 
established that necessary works council expenses are to 
be defrayed by the employer (Sec. 40 BetrVG). But what 
counts as necessary? The Federal Labour Court followed 
up on this question in a somewhat amusing decision on 
24 October 2018 (7 ABR 23/17). The question to be ad-
dressed was whether works council members

were required to carpool on their way to a training event. 
More specifically: Works council members F and H took 
part in an approved works council training session from 18 
to 23 October 2015. While F drove alone with their Fiesta 
to the training location, H, who lived in the same city as F, 
preferred to drive in their Hyundai. After the training both 
the Fiesta and Hyundai drivers claimed individually for their 
travel expenses. The employer only paid F and H half their 
expenses. The Hyundai driver took legal action demanding 
the other half of the costs. As justification, he stated that 
it was not reasonable to expect he undertake the journey 
with his colleague, and also referred, amongst other things, 
to traffic safety concerns.

The Federal Labour Court dismissed the action. In a pre-
cisely justified decision, it made clear that works council 
members cannot be obligated to use their own private 
vehicle for journeys. However if they voluntarily do so, they 
must select the most cost-effective option. This follows 
the requirement of cooperation in the spirit of mutual trust 
(Section 2(1) of the Works Constitution Act). As a conse-
quence, there is an obligation to carpool, especially if this 
is stipulated in a corresponding travel expense guideline 
by the company. The Federal Labour Court dismissed the 
safety concerns of the Hyundai driver due to the fact that 
he drove his car through the traffic anyway. The court did 
not allow any other legal aspects.

Practical relevance

The Federal Labour Court has added another piece to the 
mosaic of the case law of Section 40 of the Works Consti-
tution Act. For one thing it was made clear that, generally 
speaking, works council members cannot be obliged to 
use their own cars for journeys. It was also made grati-
fyingly clear that all measures must consider costsaving 
factors. In this way, the decision offers a practical orien-
tation guide that goes beyond the question of carpooling.

This economic efficiency should incidentally also be con-
sidered when it comes to the question of training meas-
ures. There is no entitlement, for example, to a weekend 
event at a wellness hotel if the same training content can 
be covered at an in-house event.

However there was one question that the Fed-eral Labour 
Court couldn’t answer: Why is it that H doesn’t want to sit 
in the same car as F... 

JENS VÖLKSEN
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