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"Dr. Online" 
Online sick notes on trial

The service provider au-schein.de offers sick notes 
online without a medical visit. After an electronic survey 
of symptoms and entry of personal data, the sick note 
is provided as a PDF for the employee to download. In 
exchange for a fee, a hard copy can also be sent by mail. 
Considering the potential for misuse, the question arises 
as to whether these certificates of inability to work issued 
after remote diagnosis are admissible and how employers 
are allowed to respond.

Rights and obligations under labour 
law in case of inability to work 

Continued payment of wages and salaries

While employees are not entitled to the payment of 
wages and salaries for unexcused absences from work, 
employers are obliged to make salary payments if an 
employee is unable to work as the result of an illness for 
which the employee is not responsible. In the event of a 
dispute, the employee must demonstrate her inability to 
work. This evidence may be submitted in the form of a 
sick note. If the employee is unable to provide evidence, 
not only is there no claim to remuneration, but this 
constitutes an absence from work without a valid reason 
and is subject to sanctions under labour law ranging from 
a warning to termination.

Notification of illness and submission of a sick note

Under law, employees are granted more than just an 
entitlement to continued payment in case of inability to 
work due to illness. The law also obligates employees 
to provide notification and evidence. In case these 
obligations are violated, the employer is entitled not only 
to refuse salary payment but also to impose sanctions 
under labour law (warning, termination).

If an employee is ill, her first legal obligation is to 
promptly inform the employer of the situation as well as 
the anticipated duration of the illness. If the illness lasts 
longer than three days, the employee must submit a sick 
note.

Online sick notes come into play both when considering the 
entitlement to continued payment and for compliance with 
the employee's obligation to provide evidence. Rather than 
spending hours in a waiting room like before, online sick 
notes offer the option of obtaining a sick note without a 
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visit to the doctor. But can these sick notes actually be 
used to justify an entitlement to continued payment and 
fulfil the obligation to provide evidence?

Online sick notes after  
remote diagnosis: are they legal?

It's true that there have been multiple reports in the 
media that online sick notes are admissible due to eased 
restrictions for the so-called ban on remote treatment. 
But this must be approached with caution: online medical 
advice and treatment are not the same as online sick 
notes.

The ban on remote treatment and eased restrictions

According to the professional regulations of the German 
state medical associations, doctors must advise and 
treat their patients in person as a rule. In other words: 
Consultation or treatment must occur in the physical 
presence of the doctor and patient. This ban on remote 
treatment was eased in mid-2018 by a change to the 
model regulations that serve as a template for the 
professional regulations used by the state medical 
associations. Now the model regulations allow advice or 
treatment to be given exclusively via telecommunications 
media in individual cases where this is "justifiable 
from a medical point of view", "the necessary medical 
diligence is ensured" and "the patient is informed of the 
particularities of advice or treatment given exclusively via 
telecommunications media".

The vast majority of the state medical associations 
adopted the above modification (with slight changes 
in some cases) into their professional regulations. 
Only the medical associations of Baden-Württemberg, 
Brandenburg and Mecklenburg-Vorpommern prohibit 
exclusive medical treatment and consultation via 
telecommunications media. Medical treatment or 
consultation via telecommunications media is thus 
permitted in most federal states.

Certificate of inability to work 

The question of whether online sick notes are permitted 
 is a different matter.

To demonstrate inability to work, labour law simply 
requires the submission of a "doctor's certificate 
concerning the inability to work and its anticipated 
duration". Accordingly, this requirement can be fulfilled 
by a written declaration from a licensed physician 
that includes the employee's name, the existence and 
anticipated duration of the inability to work as well as 
the name of the issuing physician. It can be assumed 
that the sick note provided by au-schein.de fulfils the 
above-mentioned (formal) requirements. Consequently, 
this fulfills the employee's statutory obligation to provide 
evidence by submitting an online sick note.

However, the physician is bound by the directive 
concerning inability to work. According to this directive, 
inability to work may only be determined based on a 
medical examination. A medical examination in this 
context can only be conducted if there is personal 
contact between the physician and the patient, especially 
since the preamble of the directive concerning inability 
to work stipulates a need for particular care when 
determining inability to work. For this reason, a sick note 
issued remotely would not be admissible according to 
professional regulations. In any case, the Regional Court 
of Hamburg (Judgment of 03/09/2019 – Reference: 
406 HKO 165/19) recently expressed during anti-trust 
proceedings against au-schein.de that the necessary 
diligence for issuing medical certificates requires direct 
contact between the doctor and patient as a rule.

Online sick notes are questionable as 
sufficient evidence of inability to work

With respect to the situation outlined above concerning 
professional regulations, it is doubtful whether online sick 
notes are sufficient evidence of inability to work. While 
they do comply with the employee's obligation to provide 
evidence, the probative value of online sick notes in 



4  NEWSLETTER

02 2020 NEWSLETTER

< back to top

Labour and Employment Law

disputes concerning the existence of inability to work and 
thus an entitlement to continued payment still remains to 
be determined.

In general, established case law attributes a high 
probative value to sick notes. They are more or less 
equivalent to a positive presumption regarding the 
inability to work. However, the employer may contest 
the high probative value of a sick note by demonstrating 
serious and justified doubts in the inability to work.

As far as we are aware, no court judgments exist 
concerning the probative value of online sick notes. 
However, the Federal Labour Court (Judgment of 
11/08/1976 – Reference: 5 AZR 422/75) ruled on 
conventional sick notes, stating that their probative value 
is negatively impacted if the physician fails to examine 
the employee before issuing the sick note. Furthermore, it 
has been argued in the literature that where professional 
regulations are violated (including the provisions of the 
directive concerning inability to work), no proper medical 
certificate is deemed to exist. Here as well, the employer 
could contest the probative value of the sick note.

Once the employer has successfully contested the 
probative value of the sick note, it is the employee's 
responsibility to demonstrate her inability to work, for 
instance with a certificate from the attending physician.  
If no physical examination was conducted by the 
physician, this evidence may not be sufficient depending 
on the illness identified.

How employers can handle  
online sick notes

How should employers handle online sick notes given 
that the legal situation is still unresolved? In general, it 
is recommended for employers to openly communicate 
their concerns about online sick notes to employees. 
Accordingly, the employer could inform employees that 
there are doubts about the admissibility and probative 

value of online sick notes and therefore request that 
employees receive a physical examination from the 
physician in order to obtain sick notes until the legal 
situation is resolved.

Companies that receive reimbursement from U1 
insurance for continued payment should resolve with the 
insurance provider in any case whether reimbursement 
will also be provided for online sick notes.

If the employment relationship is already strained 
(suspicion of "skipping work"), the following measures can 
be considered with increasing intensity:

Refusal of online sick note

With respect to the potential lack of probative value 
offered by an online sick note, it is reasonable to refuse 
such notes in case there are doubts concerning the 
employee's inability to work and to request the employee 
to demonstrate her inability to work in another manner.

Involvement of the medical service of the  
health insurance provider

In case there are doubts concerning the employee's 
inability to work, the employer can also bring in the 
medical service of the health insurance provider. This 
service will review the existence of inability to work if 
the employee claims a conspicuous number of absences 
(only for short periods), if the inability to work frequently 
starts on a Monday or Friday, or if the inability to work 
was determined by a physician who has come to the 
employer's attention due to the quantity of sick notes 
issued.

Salary reduction, warning, termination

If the employee remains absent from work despite the 
lack of a demonstrated inability to work, the employee 
is not entitled to salary payment and is in breach of 
his obligation to work. If the employer does not accept 
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the online sick note, the employer may thus reduce the 
employee's salary, issue a warning to the employee or 
potentially terminate the employment relationship. Since 
these are more drastic measures that would destroy a 
trusting relationship and the underlying legal situation 
is still unresolved, these measures should only be 
considered in exceptional cases.

Outlook

Given the current legal situation, there are still doubts 
concerning the admissibility and probative value of 
online sick notes. The process of digitalisation in the 
healthcare sector and the development of remote 
medicine will continue to progress. This is demonstrated 
not only by the easing of the ban on remote treatment 
that allows for online treatment, video consultations 
and similar services. Electronic certificates of inability 
to work are also a settled matter. Starting on 1 January 
2021, the health insurance provider will digitally inform 
the employer concerning the start and duration of the 
inability to work. This replaces the employee's current 
obligation to provide evidence. Since the Minister of 
Health Jens Spahn aims to "drive progress forward, not 
hold it back", employees can expect further developments 
to the healthcare system.

   DR. PHILINE STAMER, LL.M.
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Mass dismissals are not uncommon in times of 
economic slowdown and structural transformation. 
For mass dismissals, employers must observe the 
special requirements for issuing effective termination 
as well as the obligations pursuant to Section 17 of the 
Employment Protection Act (Kündigungsschutzgesetz, 
KSchG). In particular, mass dismissals must be reported 
in advance to the Federal Employment Agency. The fact 
that statutory requirements place additional hurdles on 
the termination of employment relationships is clearly 
demonstrated by the latest ruling of the Federal Labour 
Court concerning notification of mass dismissals. 

The Federal Labour Court's decision of 
13 February 2020

In this decision of the Federal Labour Court (6 AZR 
146/19, Press Release No. 7/20), the Senate handing 
down the judgment determined that the termination of 
an Air Berlin pilot's employment contract for operational 
reasons was invalid due to errors in the mass dismissal 
notification. The notification was not issued to the locally 
responsible employment agency and did not contain the 
required information. The agency (which does not have 
jurisdiction) was selected due to a misunderstanding of 
the relevant definition of business operations, and for 
this reason the notification was not filed for the correct 
business operation. This means that all terminations 
declared by Air Berlin in the course of closing their entire 
flight operation are deemed invalid.

The underlying factual circumstances 
behind the decision

In the case underlying the decision, a pilot filed suit 
against the termination of his employment contract 

for operational reasons. After initiating insolvency pro-
ceedings on 1 November 2017, Air Berlin terminated the 
employment contracts of all pilots due to the closure of 
the entire flight operation. Before the terminations were 
declared, a notification of mass dismissal for "Cockpit Op-
eration" and thus for all employed pilots was filed with the 
Berlin-Nord Employment Agency responsible for the regis-
tered office of Air Berlin. In the view of Air Berlin, "Cockpit 
Operation" was accurate given the legal structure of the 
works constitution. In accordance with Section 117 (2) 
Sentence 1 of the Works Constitution Act (Betriebsver-
fassungsgesetz, BetrVG), the collective agreement estab-
lished separately organised systems of representation for 
cockpit and cabin personnel. Independent representation 
was provided for ground personnel based on a collective 
agreement in accordance with Section 3 BetrVG. Cockpit, 
cabin and ground personnel were assigned to so-called 
stations that Air Berlin maintained at various airports. In 
contrast, flight operation was managed centrally at the 
registered office in Berlin.

The argumentation of the Federal 
Labour Court

For the matter in dispute, the Federal Labour Court 
deviated from two courts of lower instance by declaring 
the termination invalid in accordance with Section 17 (1) 
of the Employment Protection Act (Kündigungsschutzge-
setz, KSchG) and Section 134 of the German Civil Code 
(Bürgerliches Gesetzbuch, BGB). In the view of the Senate 
handing down the decision, no proper notification of mass 
dismissal was filed with the responsible employment 
agency before issuing the termination. When issuing the 
notification of mass dismissal, the relevant definition of 
business operation under Section 17 (1) KSchG was mis-
understood. Taking as a basis the definition of business 
operations stipulated by Union law, the Federal Labour 

The latest from the Federal Labour Court concerning 
notification of mass dismissals: The definition of 
business operations under Section 17 (1) KSchG

https://juris.bundesarbeitsgericht.de/cgi-bin/rechtsprechung/document.py?Gericht=bag&Art=pm&Datum=2020&nr=23804&pos=1&anz=8&titel=K%C3%BCndigungen_des_Cockpit-Personals_von_Air_Berlin_wegen_fehlerhafter_Massenentlassungsanzeige_unwirksam
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Court assumes that the so-called stations at the individ-
ual airports would be classified as business operations 
under Section 17 (1) KSchG. As a result, the notification 
of mass dismissal for a pilot assigned to the Düsseldorf 
station should have been filed with the relevant employ-
ment agency in Düsseldorf (and not in Berlin). Further-
more, the notification filed in Düsseldorf would need to 
include the required information pursuant to Section 17 
(3) Sentence 4 KSchG for the cabin and ground personnel 
assigned to the station rather than being restricted solely 
to cockpit personnel. 

The Federal Labour Court's decision is persuasive. The 
definition of business operations under Section 17 (1) 
KSchG deviates in several significant aspects from the 
definition of business operations in works constitution 
law under Sections 1, 4 BetrVG. According to the 
definition of business operations in works constitution 
law, an organisational division is characterised by 
unified management that is responsible for governing 
the determination of work targets as well as social and 
personnel matters. In contrast, the definition of business 
operations stipulated by Union law under Section 17 
(1) KSchG does not require the existence of unified 
management that also has formal decision-making 
authority. Instead it is sufficient if a distinguishable entity 
exists for a fixed duration that is appointed to accomplish 
one or more concrete responsibilities and this entity 
is furnished with a network of employees, technical 
resources and an organisational structures to fulfil these 
responsibilities. The differences might seem marginal at 
first glance, but they are decisive for correct application 
of Section 17 KSchG.

Considering the purpose of the mass dismissal notice 
also demonstrates that the present decision of the 
Federal Labour Court is correct. Employment agencies 
have to make early preparations for a large number of 
employees who will become available on the job market 
in order to meet their requests for employment services. 
However, this can only be accomplished if the notice is 
filed where the effects of the mass dismissal are actually 
felt. In the case of the terminations at Air Berlin, the 

effects of mass dismissal would not typically impact (only) 
the registered office in Berlin, but rather the individual 
stations themselves. In the present legal dispute, the 
Berlin-Nord Employment Agency also informed the 
local employment agencies about the impending mass 
dismissal after the notice was filed. 

Consequences for practice 

The provisions in Section 17 KSchG are known to be 
highly relevant for practice. In the context of Section 17 
KSchG, the employer's business operation is the decisive 
point of departure for determining the threshold figures 
and should therefore be defined in light of the relevant 
jurisprudence rather than practical considerations. 
The current decision of the Federal Labour Court once 
again demonstrates that a comprehensive legal review 
should be conducted concerning mass dismissals in line 
with Section 17 KSchG in order to prevent unpleasant 
surprises. 

   DR. HANNA JANSEN
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The Skilled Immigration Act 
(Fachkräfteeinwanderungsgesetz, FEG) entered into force 
on 1 March 2020, primarily involving changes to the 
Residence Act (Aufenthaltsgesetz, AufenthG). The aim of 
this law is to counteract the increasing shortage of skilled 
professionals in Germany across various sectors by 
opening the German labour market to qualified specialists 
from countries outside the European Union.

Unified definition of skilled workers 
and elimination of restriction to 
"understaffed professions" 

Previously, the German labour market was only accessible 
for skilled workers from non-EU countries with academic 
qualifications. In the future, skilled workers with foreign 

professional training may also obtain residence permits 
for the purpose of qualified employment. However, the 
foreign professional qualification must be comparable 
to a German professional training course (residence 
is facilitated for any required follow-up qualification 
activities for the purpose of certifying the foreign 
qualifications). Furthermore, the existence of a specific 
job offer, the approval of the Federal Employment 
Agency and possession of a professional licence if 
relevant are still required. In addition, for workers who 
are 45 or older, their salary must be at least 55% of the 
contribution assessment threshold for the statutory 
retirement pension (i.e. currently €3,795/month). The 
prior restriction to so-called understaffed professions, i.e. 
professions that are particularly affected by the shortage 
of skilled workers, has been eliminated.

The new Skilled Immigration Act 
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Elimination of priority review

While the employment agency previously had to review 
whether Germans or European citizens could be 
considered for a specific job opening, this review of 
priority will be eliminated in the future. However, the 
employment agency will continue to review whether 
the employment conditions are equivalent to those of 
comparable German employees, whether the foreign 
professional qualification permits the employee to 
practice the profession and whether an employment 
relationship actually exists in Germany, i.e. rather than 
deployment based on an employment relationship in 
another country. 

Expedited process at the employer's 
request

In the future and with the authorisation of the foreign 
skilled worker, employers can request an expedited 
process to issue a residence permit for the purpose of 
qualified employment in exchange for an increased fee. 
This process involves central coordination by the central 
immigration office of the federal state in question as well 
as deadlines for official processing.

Eased requirements for IT specialists
 
In addition, there is now a special regulation for IT 
specialists. This regulation stipulates that IT specialists 
may now obtain a residence permit even without qualified 
professional training as long as they have comparable 
qualifications from recent professional experience of 
at least three years, the IT specialist has an adequate 
command of the German language and the salary is at 
least 60% of the contribution assessment threshold for 
the statutory retirement pension (i.e. currently €4,140/
month). 

Temporary residence permit for job 
search and preferential access to 
unlimited residence permit 

The Skilled Immigration Act also allows skilled workers 
to be issued residence permits for a job search for a 
period of 6 months as a rule. The conditions are adequate 
knowledge of German and means of subsistence. Skilled 
workers with a residence permit for qualified employment 
may also obtain an unlimited residence permit earlier, 
that is after four years instead of five years, granting them 
permanent residence and access to the job market.

Practical relevance

The Skilled Immigration Act should contribute to a 
simplification of the hiring process for skilled workers with 
university degrees or qualified professional training from 
non-EU countries. Apart from opening the job market 
for foreign skilled workers with qualified professional 
training, employers will certainly also be interested in the 
expedited process for issuing residence permits as well 
as the eased requirements for IT specialists. It remains 
to be seen how the new regulations will be effective in 
practice. 

   PIA PRACHT
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According to Section 14 (2) of the Law on Part-Time Work 
and Temporary Employment Contracts (Teilzeit- und Be-
fristungsgesetz, TzBfG), fixed-term employment contracts 
are only permitted without material reasons if the employ-
ee was not previously engaged to work for the same em-
ployer. Extending a fixed-term employment contract while 
simultaneously making changes to the contract is treated 
as a new employment contract under established case 
law. The fixed term stipulation would thus becomes invalid 
in such cases due to the assumption of prior employment 
which makes the fixed term inadmissible. 

The decision

The District Labour Court of Baden-Württemberg has 
now ruled in its judgment of 24 July 2019 (4 Sa 22/19, 
NZA-RR 2019, 631) that a new contract prohibiting a 
fixed term does not exist if the agreement regarding the 
extension of the fixed term without material reasons and 
the agreement modifying the contractual conditions are 
concluded at the same time but in separate agreements 
and are pre-signed before submission to the employee. 

This should protect the employee by preventing the 
employer from making the continuation of employment 
conditional on the employee's acceptance of modified 
contractual conditions. This freedom of choice is not 
affected if the agreement on new working conditions is not 
connected with the decision regarding whether to extend 
the contract. 

In the case in question, the contract extension and 
contract modification were signed by the employee and 
submitted back to the HR department on the same day, 
but a link between the two contractual documents could 
not be established since the documents were pre-signed 
by the employer and the employee had the option of only 
signing the extension agreement. 

The District Labour Court did not find that the employer 
issued both contractual documents at the same time, nor 
was there any statement from a representative of the em-
ployer claiming that the two contractual documents had 
to be signed together. In this regard, the court found that 
the burden of proof lay with the employee. 

Practical relevance

From an employer perspective, the decision of the District 
Labour Court of Baden-Württemberg is encouraging 
because it attempts to facilitate the frequently laborious 
process of contract drafting for employers when 
extending fixed-term employment relationships without 
material reasons.

However, employers are still advised to separate 
contract modifications from the extension of fixed-term 
employment relationships without material reasons 
through differentiated contracts and time frames. In this 
regard it should be noted that an appeal has been lodged 
with the Federal Labour Court against the decision of the 
District Labour Court of Baden-Württemberg. It appears 
highly possible that the Federal Labour Court will not 
follow the legal position of the District Labour Court. The 
employee's freedom of choice can be contested even if 
two separate and pre-signed documents are submitted. 
Furthermore, the decision of the District Labour Court 
clarifies that other accompanying circumstances could 
influence the freedom of choice. The burden of proof and 
representation lies with the employee here. Employers 
can endeavour to prevent this type of dispute by drafting 
contracts skilfully. 

   LENA KLEVER

Changes to contracts made while extending fixed-
term employment contracts without material reasons
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Employers who engage employees to perform on-
call work must review and potentially modify existing 
employment contracts, particularly in the case of 
marginal employees. Under the new revision of Section 12 
TzBfG, the German pension insurance is now increasingly 
monitoring this area, which particularly concerns sectors 
characterised by fast-paced work, seasonal operation 
and the need for flexibility. If omissions are made when 
drafting contracts, there is a risk of substantial additional 
payments for social security contributions.

New regulations of Section 12 TzBfG and 
impact on marginal employees 

If the employer and employee agree that work is to be 
performed as needed ("on-call work") yet do not specify 
the weekly scope of working hours intended, Section 
12 TzBfG stipulates 20 hours of work per week as of 
01/01/2019. Even if the employee is only paid minimum 
wage, 20 hours per week is not considered marginal 
employment. Since social security contributions must be 
paid if there is a claim to remuneration, the social secu-
rity providers collect contributions based on 20 weekly 
hours even if work was not actually performed or called 
on to that extent. Accordingly, even if the employer only 
requests the employee to work to an extent that cor-
responds to marginal employment, the employer risks 
having to pay social security contributions based on 20 
weekly hours unless the weekly hours are agreed under 
contract.

Since operational audits performed by the German stat-
utory pension insurance concern periods in the past, the 
employer may not offset amounts against the next three 
salary payments; instead, the employer will regularly have 
to pay the employer and employee contributions. Default 
surcharges of 1% per month may also be collected, mean-
ing that negligence when drafting contracts may result in 
significant financial burdens.

This problem only became serious after the law was 
modified, since the statutory assumption before the start 
of 2019 was only 10 weekly hours, meaning that employ-
ment was considered marginal even under minimum wage 
conditions and the employer was privileged accordingly 
with respect to social security contributions.

Proceed with caution for on-call work: The 20-
hour assumption in Section 12 TzBfG: Impact on 
marginal employees and on-call work 
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No legal certainty for verbal 
agreements

The outcome represented above seems unfair if the 
employer and employee agreed that fewer than 20 hours 
would be worked per week but merely failed to include 
this mutual understanding in the employment contract. 

Furthermore, in previous case law the Federal Labour 
Court has assumed that even where there is no explicit 
agreement concerning working hours, a supplementary 
interpretation of the contract may be consulted (Federal 
Labour Court of 07/12/2005 – 5 AZR 535/04). As a 
result, verbal agreements could take precedence over the 
statutory assumption.

However, this could cause significant problems in the 
production of evidence and lead to disputes, especially if 
there were no clear verbal agreements or the contractual 
parties no longer remember or are able to provide 
evidence of such agreements.

In general there is legal uncertainty as to whether and 
how employers can invoke verbal agreements or implicit 
agreements when no contractual agreement exists in 
writing. 

In any case, employers will no longer be able to invoke 
implicit agreements in the future, since European 
Directive 2019/1152/EU (transposition deadline 
01/08/2022) stipulates under Art. 5 in conjunction with 
Art. 3 that where the pattern of work is unpredictable, 
the employer must inform the employee concerning 
guaranteed paid hours and provide documentation to the 
employee in written or electronic form.

Recommendation for practice
 
For all employees performing on-call work and particular-
ly for marginal employees, it is necessary for employers 
to review whether the concluded employment contracts 
stipulate a number of weekly working hours. If this is 
not the case, the contracts must be adjusted promptly, 
otherwise there is a risk of significant additional payment 
obligations for social security contributions.

In order to retain flexibility, clauses specifying a range 
of hours can be used in accordance with Section 12 (2) 
TzBfG. Existing clauses to this effect in the employment 
contracts should be reviewed. 

The wording of the law allows employers and employees 
to mutually agree on a different number of working hours 
than the contractually stipulated amount on a week-to-
week basis, thereby generating flexibility. 

   BURKHARD FABRITIUS
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The decision  

The Federal Labour Court has issued a decision regarding 
the extent of the information and notification obligations 
incumbent on employers when concluding deferred 
compensation agreements, and to what extent breaches 
can establish damage claims for employees (Federal 
Labour Court, Judgment of 18 February 2020 – 3 AZR 
206/18).

The Federal Labour Court ruled that an employer is 
not generally obliged to inform an employee about the 
consequences of deferred compensation. However, if 
the employer provides information that exceeds the 
legal obligation, this information must be accurate, 
unambiguous and complete. Otherwise the employer is 
liable for damages.

In the case underlying the decision, the defendant was an 
employer that concluded a framework agreement with a 
pension fund in 2003 for a company pension plan. A gen-
eral meeting was then held at the invitation of the works 
council where an advisor from the local savings bank 
informed the employees about their opportunities and 
options for deferred compensation with the pension fund. 
At this meeting, the consultant failed to disclose an 
already foreseeable change of law that would make one-
time payments from a company pension fund subject to 
social security contributions in the future (Section 229 
(1) Sentence 3 German Social Code V (Sozialgesetzbuch, 
SGB)). Before this change of law, one-time payments 
from a company pension fund were not subject to social 
security contributions.

The plaintiff, whose salary was above the contribution 
assessment threshold, concluded a deferred 
compensation agreement with a lump-sum option in 

September 2003 and chose to have his retirement 
pension paid out as a one-time payment in early 2015 
upon reaching the retirement age. Due to the change of 
law that had taken effect in the meantime, he was obliged 
to pay contributions for health insurance and nursing 
care insurance on this amount. The plaintiff claimed that 
he would have chosen a different private pension plan if 
his employer had informed him of the impending change 
of law. For this reason, he demanded reimbursement 
from his employer for the additional social security 
contributions as compensation for damages. 

Damages for deferred compensation when providing 
information that exceeds the legal obligation
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The decision of the lower court: Employer is liable 
due to breach of information obligations

The lower court (District Labour Court of Hamm, 
Judgment of 6 December 2017 – 4 Sa 852/17) found 
that the plaintiff was entitled to compensation for the 
additional social security contributions. In principle, 
employers are not obliged to inform employees regarding 
their entitlement to conclude a deferred compensation 
agreement in accordance with Section 1a Company 
Pensions Act (Betriebsrentengesetz, BetrAVG). But if an 
employee makes use of this option, the court found that 
the employer had particular information and notification 
obligations because the deferred compensation is 
directly tied to wage protection and not merely a matter 
of preserving legitimate expectations, as would be the 
case for employer-financed retirement pensions. If the 
employer engages agents to fulfil these information 
obligations, the conduct of such persons must be 
attributed to the employer in accordance with Section 
278 Sentence 1 BGB.

Federal Labour Court: Employer is only liable when 
providing information that exceeds the obligations

The third Senate of the Federal Labour Court annulled 
the decision issued by the District Labour Court of Hamm 
and stated that an employer has no general obligation to 
preserve the employee's financial interests. The situation 
is different if the employer issued information without 
being obliged to do so. In this case, the information must 
be accurate, unambiguous and complete. Otherwise the 
employer is liable for damages suffered by the employee 
due to the deficient information. 

Liability is only assumed if the specific factual 
circumstances underlying the inaccurate information 
were actually the subject of the information provided. 
Since the impending change in law was not addressed 
in the specific case, the employer did not breach any 
information obligations and is not liable for damages. 

Practical relevance

Even if employers are not legally obliged to inform 
their employees about the consequences of deferred 
compensation, the situation is different in practice. To 
increase their appeal, employers regularly inform their 
employees regarding the consequences of deferred 
compensation options either directly or via third parties 
(insurance brokers, pension providers, lawyers or pension 
consultants etc.) and answer specific questions. 

The liability risks in this context must not be 
underestimated. Incorrect assessments of social law or 
tax law can have negative impacts in the contribution 
period as well the payout period for many years. 
The incorrect information regularly affects all of the 
employer's employees, not just one individual employee. 

Since it is hardly feasible for employers to stop providing 
information about deferred compensation in the future, 
employers as well as the insurance brokers and pension 
consultants they engage are advised to seek legal advice 
beforehand to ensure that the information provided is 
complete, unambiguous and correct. 

It remains to be seen whether the ruling of the Federal 
Labour Court, which is currently only available as a 
press release, will provide further indications regarding 
unresolved points such as the extent of notification and 
information duties exceeding the legal obligations and 
attribution of third-party conduct. 

   ROLF-ALEXANDER MARKGRAF
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Decision/Issue

If a works council has been appointed in a company, 
a variety of labour law obligations must be fulfilled 
when hiring new (temporary) employees. Regarding the 
hire itself, the works council must grant its approval 
pursuant to Section 99 (1) Works Constitution Act 
(Betriebsverfassungsgesetz, BetrVG).

Hiring must be associated with the assignment of working 
hours. For a long time it was disputed whether there was 
a right of co-determination concerning working hours for 
new hires (Section 87 (1) No. 2 BetrVG). This legal issue 
was resolved by the Federal Labour Court on 22 August 
2017 (1 ABR 3/16) based on questionable reasoning. 
The practical implications are massive: without an 
agreement about the new employee's working hours, it 
is impossible to hire the employee and the works council 
may demand the cessation of employment if the right of 
co-determination was not exercised.  

The decision of the Federal Labour Court has subsequent-
ly been met with criticism. The District Labour Court 
of Munich even explicitly declined to follow the Federal 
Labour Court's decision and ruled in December 2017 that 
the right of co-determination according to Section 87 (1) 
No. 2 BetrVG does not apply for newly hired employees  
(4 TaBV 30/17). As expected, the Federal Labour Court 
took up this legal issue again in the third instance. The 
decision was made on 22 October 2019 (1 ABR 17/18). 

To begin with: The Federal Labour Court confirmed 
the essential aspects of its legal opinion. However, the 
decision contains important interpretation guidelines that 
are helpful for practice.

In summary, the decision was based on the following 
factual circumstances:

A works agreement stipulated working hours at the 
company, a fashion retailer. The scope of this agreement 
applied "for all employees at this branch". The individual 
shift plan was governed in the works agreement. 

Due to a staff shortage, the fashion retailer engaged a 
temporary employee for one day and involved the works 
council pursuant to Section 99 BetrVG. The working 
hours deviated from the shift models. The works council 
objected to this and demanded the employer to desist 
from engaging temporary employees as long as there was 
no agreement on working hours, in violation of the works 
constitution.

Co-determination of working hours for temporary 
employees – The Federal Labour Court charts a new 
course for practice …
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The Federal Labour Court first confirmed its 
jurisprudence from 2017 stating that the right of co-
determination pursuant to Section 87 (1) No. 2 BetrVG 
also applies for new hires and temporary employees. 
However, the court ultimately rejected the works council's 
application for injunctive relief. A comprehensive, 
general right to injunctive relief could not be determined 
in the present case since there was already a works 
agreement in place stipulating the working hours. This 
agreement applied for all employees. The interpretation 
demonstrates that the right of co-determination was 
also exercised for newly hired temporary workers. The 
specific case merely involved a deviation from the shift 
system. With respect to the existing works agreement on 
working hours, the works council would and could only be 
entitled to assert a claim concerning compliance with the 
works agreement. The works council did not do so in the 
present case.

Practical relevance

The eagerly anticipated decision of the Federal Labour 
Court is highly relevant for daily practice. Under the 
Federal Labour Court's decision from 2017, the works 
council could essentially prevent personnel deployment, 
particularly for (undesired) temporary work, if there was 

no prior agreement with the employer concerning the 
working hours. The Federal Labour Court continues to 
affirm this questionable jurisprudence. Fortunately the 
decision provides a way to resolve the "co-determination 
dilemma".

In the view of the Federal Labour Court, the co-determi-
nation right is deemed to have been exercised – even for 
newly hired employees and temporary employees – if a 
works agreement exists concerning working hours and 
the scope includes "all employees". To correctly observe 
the right of co-determination, it is sufficient to incorpo-
rate the new employee into an existing model governing 
working hours or shifts. Participation pursuant to Section 
99 BetrvG is then sufficient. 

In our Legal Update of 29 September 2017, we noted that 
it is advisable to conclude a works agreement governing 
working hours that expressly includes newly hired em-
ployees. The Federal Labour Court has now fortunately 
confirmed that this is a feasible method in practice.

   JENS VÖLKSEN
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Note:

This newsletter was created according to the best of our knowledge and 
belief, however it is intended as a general guideline and cannot replace 
consultation for individual cases. For this reason, no liability can be 
assumed.
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