
INTRODUCTION
The �rst newsletter for 2019 provides a brief over-
view of new legal regulations that are of interest for 
employers. We will also address the decision made by 
the European Court of Justice regarding the expiry of 
residual leave claims, which is highly relevant for prac-
tice, as well as the ruling of the Federal Labour Court 

regarding how to handle business travel time, both of 
which have attracted considerable attention. We will 
also explain the changes planned regarding termina-
tion protection for bankers. Another column address-
es the new legal situation with respect to �xed-term 
contracts without substantive grounds.

	� A New Year � New Labour Laws

	 The Fate of Residual Leave Time � Current ECJ Case Law

	 Remuneration of Travel Time for Business Trips to Foreign Countries

	� New Draft Legislation: Changes to Termination of Employment Relationships in the Banking Sector
	 Everything is Di�erent Now � Fixed-Term Contracts without Substantive Grounds
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Previous legal situation

The Federal Leave Act (Bundesurlaubsgesetz, BUrlG) stipu-
lates that leave time needs to be taken during the ongoing 
calendar year as a rule. Leave time will expire no later than 
the �rst three months of the calendar year following the 
year of leave time if not taken during the statutory carry- 
over period (Section 7 (3) BUrlG). Previously, this meant 
that leave time would automatically expire if no request 
for leave was made during the year of leave time or the 
statutory carry-over period. In contrast, if employees have 
made a leave request during the year of leave time or the 
statutory carry-over period, but the employer declined to 
grant this leave time even though it was possible to do 
so, the case law of the Federal Labour Court establishes 
a compensation claim in the form of replacement leave 
entitlement after the end of the year of leave time or the 
statutory carry-over period. If leave time can no longer be 
granted, or can only partially be granted, due to termina-
tion of the employment relationship, an exceptional claim 
to payment in lieu of leave time is established (Section 7 
(4) BUrlG). So far so good.

Current ECJ case law

In its rulings from November of last year (Case numbers: 
C-619/16 and C-684/16), the European Court of Justice 
(ECJ) did not invalidate the German regulations regarding 
the expiry of leave time, but it did set additional require-
ments for the expiry of leave time. According to the ECJ, 
failure to request leave time alone should not result in 
the expiry of residual leave entitlements. Instead, the ECJ 
requires that employers place their employee in a position 
such that they are able to take actual leave time, that is, by 
asking them to take leave time during the leave year and 
promptly and clearly notifying them that their leave time 
will otherwise expire at the end of the year of leave time 
or the statutory carry-over period. The employer bears 

the burden of proof for clari�cation in this regard. The 
ECJ based its ruling on the imbalance of power inherent 
in the employment relationship. Without a corresponding 
invitation from the employer, employees might shy away 
from (fully) taking advantage of their leave entitlements, 
fearing negative impacts to their employment relationship. 
However, if the employer places an employee in a position 
such that he or she is able to take actual leave time, and 
the employee voluntarily waives the right to leave time, this 
leave time should expire according to the case law of the 
ECJ as well.

The Fate of Residual Leave Time – Current ECJ 
Case Law
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