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Stay up to date with us 

With our Employment Tracker, we regularly look into the "future of labour law" for you!  

At the beginning of each month, we present the most important decisions expected for the month from the Federal Labour Court (BAG) and the European 
Court of Justice (ECJ) as well as other courts. We report on the results in the issue of the following month. In addition, we point out upcoming milestones in 
legislative initiatives by politicians, so that you know today what you can expect tomorrow.  
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Recent decisions 

With the following overview of current decisions of the past month, you are informed which legal issues have been decided recently and what impact this 
may have on legal practice! 

Subject Date/ AZ Remark/ note for practice 

Federal Labour Court 

Equal pay for part-time employ-
ment 

18.01.2023 

- 5 AZR 108/22 - 

Part-time employees who are not subject to any instructions from the employer re-
garding the scope and location of their working hours, but who can make requests 
which the employer is not obliged to comply with, may not receive a lower hourly 

rate of pay for the identical activity if they have the same qualifications as full-time 
employees who are assigned to work by the employer on a binding basis. 

This was decided by the 5th Senate of the Federal Labour Court. 

Facts 

The plaintiff asserts claims for differential pay due to an alleged discrimination based on his 
work as a marginally employed person. 

The plaintiff is marginally employed as a paramedic by the defendant. The defendant em-
ploys full-time and part-time paramedics as well as part-time paramedics. The part-time 
paramedics – of which the plaintiff is one – receive lower hourly pay than the full-time em-
ployees do.  

The part-time paramedics can – in contrast to the full-time paramedics – name desired dates 
for assignments. Accordingly, there is no unilateral assignment of services by the defend-
ant.  
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The plaintiff is of the opinion that the different hourly remuneration compared to the full-time 
employees constitutes a disadvantage due to his part-time work. He is therefore demanding 
payment of additional compensation. 

The defendant, on the other hand, is of the opinion that the difference in remuneration is 
objectively justified because it has greater planning security and less planning effort with 
the full-time paramedics.  

The decision of the Federal Labour Court  

The Federal Labour Court ruled in favour of the plaintiff and awarded him the claimed dif-
ferential remuneration.  

In justifying its decision, the Federal Labour Court essentially stated that the lower hourly 
remuneration compared to full-time paramedics disadvantaged the plaintiff without any ob-
jective reason, contrary to Section 4 (1) of the German Part-Time and Fixed-term Employ-
ment Act (Teilzeit- und Befristungsgesetz – TzBfG).  

The full-time and part-time paramedics are equally qualified and perform the same activities. 
The increased planning effort in the deployment planning of the part-time paramedics, which 
is claimed by the defendant in a general manner, does not constitute an objective reason to 
justify the unequal treatment. It was already not recognizable that this effort was significantly 
higher, taking into account the required "24/7 duty planning" and the public law requirements 
for staffing the rescue and ambulance vehicles. Even if one assumes that the defendant 
has more planning security using full-time paramedics, because it can unilaterally assign 
them shifts, it is not free in this, however, because it is subject to the limits set by the 
Working Hours Act.  

It is irrelevant that the part-time paramedics are free to organize their working hours. In this 
respect, the defendant fails to take into account that this group of persons is not entitled to 
be assigned the desired services, neither in terms of location nor in terms of time. The fact 
that an employee has to report duty times on the instructions of the employer does not 
justify, in the required overall view, a higher hourly remuneration compared to an employee 
who is free to accept or refuse services. 



 

Employment Tracker 5 

Trade union claim to refrain from 
implementing a company agree-

ment 

25.01.2023 

- 4 ABR 4/22 - 

The trade union's right to injunctive relief against the implementation of company 
agreements in violation of collective bargaining agreements under Sec. 1004 (1) and 
Sec. 823 (1) of the German Civil Code (BGB) in conjunction with Art. 9 (3) of the Ger-
man Constitutional Law (GG) requires the employer against whom the claim is made 

to be directly and compulsorily bound by the collective bargaining provisions. If 
this ends, the right to operate in accordance with the collective bargaining agree-

ment can no longer be impaired by company regulations that deviate from this col-
lective bargaining agreement. 

This was decided by the 4th Senate of the Federal Labour Court. 

Facts 

Before the Federal Labour Court, it was disputed whether the applicant trade union could 
demand that the employer refrain from implementing a company agreement concluded with 
the works council on shift and deployment planning.  

The employer involved – a railroad company – had concluded independent collective agree-
ments with the applicant union and another union, each of which provided for regulations 
on duty and shift planning and contained opening clauses for company regulations. The 
parties to the collective bargaining agreement agreed that the collective bargaining agree-
ments would coexist in the employer's plants. The parties to the collective agreement have 
also waived the application of Sec. 4a of the German Collective Agreement Act (Tarifver-
tragsgesetz – TVG) – according to which only the majority collective agreement is applicable 
in the company in the event of conflicting collective agreements. However, this provision 
expired at the end of 2020.  

The employer has concluded a works agreement with the works council on shift and deploy-
ment planning. The regulations correspond to the collective bargaining regulations of the 
union making the application. The latter is now demanding that this works agreement not 
be implemented.  

The reason given was that the works agreement was invalid because it meant that the pro-
visions of the collective agreement also applied to employees who were not members of the 
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union. This was a violation of Section 77 (3) of the Works Constitution Act (Betriebsverfas-
sungsgesetz – BetrVG). The provisions of the works agreement were also not covered by 
the opening clause of the collective agreement.  

The employer was of the opinion that the regulation block of Sec. 77 (3) BetrVG did not 
apply because a more detailed definition of the collectively agreed working time regulations 
was required at the company level. The opening clauses in the collective bargaining agree-
ments also permitted the regulations made.  

The decision of the Federal Labour Court 

The union's appeal to the Federal Labour Court was also unsuccessful. Instead, the Federal 
Labour Court - in line with the previous instances - ruled in favour of the employer.  

The Federal Labour Court stated that the collective agreements on which the union based 
its claim for injunctive relief under Sections 1004 (1) and 823 (1) of the German Civil Code 
(Bürgerliches Gesetzbuch – BGB) in conjunction with Article 9 (3) of the German Constitu-
tional Law (Grundgesetz – GG) no longer apply directly and mandatorily due to their re-
placement by the successor collective agreements. However, this was a prerequisite for the 
asserted injunctive relief.  

Nor could the union base its claim for injunctive relief on Sec. 23 (3) in conjunction with Sec. 
77 (3) BetrVG, since this would require a gross violation. However, a gross violation could 
not be assumed in view of the difficult and unresolved legal questions that arise in the case 
of the applicability of conflicting collective agreements with different opening clauses for 
company regulations. 

Expiration and statute of limita-
tions for claims to vacation com-

pensation 

31.01.2023 

- 9 AZR 456/20 -  

- 9 AZR 244/20 - 

An employee's statutory claim against the employer to compensate for vacation not 
taken after termination of the employment relationship is subject to the statute of 
limitations and may expire in accordance with collectively agreed preclusion peri-

ods. The three-year limitation period generally begins at the end of the year in which 
the employee leaves the employment relationship. If the employment relationship 
ended before the decision of the European Court of Justice of November 6, 2018 

and it was not reasonable for the employee to bring an action for compensation, the 
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limitation period could not begin before the end of 2018. Any limitation period in 
this case does not begin until the judgment is announced. 

This was decided by the 9th Senate of the Federal Labour Court in two similar cases. 

Facts  

In two different proceedings, the parties disputed claims to compensation for vacation. In 
particular, it was disputed whether claims for compensation for vacation are subject to the 
statute of limitations or collectively agreed preclusion periods. 

The plaintiff in the first proceedings was employed by the defendant from 2010 to 2015 
without being granted any vacation. In 2015, the parties agreed that the plaintiff should work 
for the defendant as a self-employed employee in the future. In August 2019, the plaintiff 
then asserted claims for vacation compensation from his period of employment prior to the 
change in contract. The defendant was of the opinion that the claims were time-barred.  

In the other proceedings, the plaintiff was not granted any vacation leave for a total of three 
years during his employment. The relevant collective bargaining agreement stipulates that 
unfulfilled claims arising from the employment relationship must be asserted within three 
months of becoming due. The employment relationship between the parties ended in 2014. 
In 2019, the plaintiff asserted claims for compensation for vacation. The defendant objected 
that the claims had lapsed based on the preclusion period, but were in any case time-barred.  

The rulings of the Federal Labour Court 

The Federal Labour Court ruled that claims for compensation for vacation are subject to the 
regular statute of limitations and can expire based on a preclusive period under a collective 
agreement.  

The Federal Labour Court stated that the three-year limitation period for the compensation 
claim generally begins at the end of the year in which the employment relationship ends, 
without regard to the fulfilment of the obligations to cooperate. The legal termination of the 
employment relationship constitutes a caesura. The claim to compensation for vacation, 
unlike the claim to leave, is not aimed at release from the obligation to work for recreational 
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purposes with continued payment of remuneration, but is limited to its financial compensa-
tion. The structurally weaker position of the employee, from which the European Court of 
Justice derives the need for protection of the employee when claiming vacation, ends with 
the termination of the employment relationship. 

Since, prior to the judgment of the European Court of Justice of November 6, 2018 (C-
684/16), the Federal Labour Court assumed in consistent case law that vacation entitle-
ments automatically expired upon the expiration of the vacation year or a permissible car-
ryover period, irrespective of the fulfilment of cooperation obligations, a judicial assertion of 
vacation compensation claims could not be expected prior to the judgment of the European 
Court of Justice. The limitation period for claims for compensation for leave therefore only 
begins with the expiry of the year 2018. The preclusive period under the collective agree-
ment also only begins with the publication of the judgment in 2018. 

 



 

Employment Tracker 9 

Upcoming decisions 

With the following overview of upcoming decisions in the following month, you will be informed in advance about which legal issues will be decided shortly 
and what consequences this may have for legal practice! 

Subject Date/ AZ Remark/ note for practice 

Federal Labour Court 

Effectiveness of a conciliation 
body ruling on the establishment of 

a social compensation plan 

Entitlement to a "social plan zero" 

14.02.2023 

- 1 ABR 28/21 - 

The Federal Labour Court decides whether the decision of the conciliation committee to 
draw up a social plan is effective. In particular, it is disputed whether there is a claim to a 
so-called "zero social plan".  

The employers involved are automotive suppliers, which operated a joint venture. All oper-
ations were shut down.  

Prior to this, the employers entered into negotiations with the works council on the conclu-
sion of a social plan. As the negotiations were unsuccessful, a conciliation body was set up. 
In the conciliation committee proceedings, the employers pointed out that the economic 
situation of one of the employers (party to 2) did not allow for a social plan amounting to 
millions of euros and would inevitably lead to its insolvency. Irrespective of this, the em-
ployers could imagine a social plan endowment in the amount of three million euros if and 
insofar as it was ensured by further regulations that the necessary liquidity would be pro-
vided solely by party number 2.  

The draft social plan put to the vote by the Chairman in the last conciliation committee was 
based on a volume of approximately three million euros. However, the employers did not 
agree on the due date provision. The employers considered the decision to be an error of 
judgment because it was not economically feasible for party number 2 and therefore violated 
Sec. 112 (5) of the Works Constitution Act (BetrVG). The employers therefore applied to the 
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Labour Court for a declaration that the decision of the conciliation committee to draw up a 
social compensation plan was invalid.  

The lower courts rejected the employers' application. The Higher Labour Court of Hamm 
stated that it was not an error of judgment if the decision of the conciliation committee on 
the establishment of a social plan was not adopted in the case of identified economic dis-
advantages of the employees affected by a change in operations, despite significant con-
cerns raised about the economic justifiability of the intended regulation (so-called "social 
plan zero"). The reason for this is that a "social plan zero" does not constitute a social plan 
within the meaning of Sec. 112 (1) Sentence 2 BetrVG and is therefore not compatible with 
the enforceability of social plans stipulated by the legislator in Sec. 112 (4) BetrVG. 

Relevant time for determining the 
regular size of the company in con-
nection with a mass layoff notifica-

tion 

16.02.2023 

- 6 AZR 157/22 - 

There is another detail in dispute regarding the mass dismissal notification. Only companies 
with more than 20 employees as a rule are obliged to issue a mass dismissal notice if the 
other requirements are met. The Federal Labour Court now has to decide which point in 
time is decisive for determining the regular size of the business.  

The plaintiff was dismissed for operational reasons along with 10 other employees after 
insolvency proceedings were opened against the employer's assets. At the time of the in-
solvency application, the employer employed 25 employees.  

The plaintiff is of the opinion that the termination is invalid because the employer did not 
make the required mass dismissal notification.  

In contrast, the defendant insolvency administrator is of the opinion that a mass dismissal 
notice was not required because the relevant company size of generally more than 20 em-
ployees had not been reached. The decisive point in time for determining the size of the 
company was the date of dismissal. Before this date, however, 6 employees had already 
left the company.  

Both the Labour Court and the Regional Labour Court upheld the plaintiff's claim. The de-
fendant contested this with its appeal to the Federal Labour Court. 
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Entitlement to equal pay for work 
of equal value  

(Art. 157 TFEU, Sec. 3 (1), Sec. 7 
EntgTranspG) 

16.02.2023 

- 8 AZR 450/21 - 

The Federal Labour Court decides on claims based on pay discrimination due to gender.  

The plaintiff was hired alongside another employee in the sales department of the defendant 
employer at the beginning of 2017. During the contract negotiations, both were offered a 
monthly basic salary of 3,500 euros and, after the end of the training period, an additional, 
performance-related remuneration. The plaintiff accepted the offer, whereas the other ap-
plicant negotiated a higher basic salary. Another sales employee who had been with the 
defendant since 1985 also received a higher salary than the plaintiff. The plaintiff and the 
other two employees have the same responsibilities and authority.  

In 2018, an in-house collective bargaining agreement came into effect at the defendant, 
which provided for the transfer of the employees' individual salaries into pay groups. In the 
event that the new collectively agreed basic pay was higher than the previous pay of the 
respective employee, a capped adjustment of no more than 120.00 euros was provided for. 
Because of the cap, the plaintiff's pay was only increased to 3,620 euros and was thus still 
lower than that of the other two employees.  

In her action, the plaintiff is claiming payment of further compensation. She is of the opinion 
that she performs an equivalent job and is discriminated against on the grounds of her 
gender due to the lower pay. The cap rule in the collective bargaining agreement would 
perpetuate the unlawful pay discrimination. Therefore, the provision is invalid.  

The defendant claims that the higher remuneration is based on the contractual negotiations 
conducted with him and is permissible within the framework of contractual freedom. The 
other employee receives a higher salary due to his long service with the company. The 
collective agreement is gender-neutral and does not discriminate against the plaintiff.  

The lower courts dismissed the action. In her appeal, the plaintiff still wants to be awarded 
the payment claims asserted. 

Night work bonuses under collec-
tive bargaining agreements 

22.02.2023 

- 10 AZR 332/20 - 

The parties are in dispute over the amount of collectively agreed bonuses for overtime.  

The plaintiff works shifts for the defendant, a company in the beverage industry. Section 7 
of the collective bargaining agreement (MTV) applicable to the employment relationship 
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stipulates that a bonus of 50% per hour is to be paid for irregular night work and a bonus of 
20% per hour for regular night work.  

Accordingly, the plaintiff received a 20% bonus for the regular night work she performed.  

In her action, the plaintiff is seeking the difference between the higher surcharges for irreg-
ular night work and the surcharges paid. She is of the opinion that the differentiation be-
tween irregular and regular night work violates the principle of equality under Article 3 (1) 
of the German Basic Law and the principle of equal treatment under Union law. Regular 
night work is considerably more stressful than irregular night work performed outside of shift 
systems and therefore less frequently.  

The defendant, on the other hand, argues that the parties to the collective bargaining agree-
ment have complied with the leeway available to them with the provision in Sec. 7.1 MTV. 
The supplement for irregular night work was not only intended to compensate for the diffi-
culty of night work, but also to prevent the employer from interfering with the employees' 
protected free time.  

The Labour Court dismissed the action. The Regional Labour Court upheld it in part. In its 
appeal, the defendant seeks the restoration of the first-instance judgment. 

The Federal Labour Court stayed the proceedings and referred questions to the European 
Court of Justice for a preliminary ruling. In its ruling of July 7, 2022 (C-257/21), the European 
Court of Justice decided in advance that a collective agreement provision such as the one 
at issue does not implement EU law and that Directive 2003/88/EC does not regulate the 
remuneration of night workers. Now the 10th Senate has to decide on the appeal of the 
defendant. 

Entitlement to a pay increase under 
an in-house collective bargaining 

agreement 

22.02.2023 

- 4 AZR 68/22 - 

The Federal Labour Court has to decide whether the plaintiff has a claim for payment of 
higher remuneration against the defendant. In this context, it is in dispute in particular 
whether a wage increase in the event of a breach of the collective agreement is to be inter-
preted as a contractual penalty.  
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Wage increase as contractual pen-
alty for breach of collective agree-

ment 

The in-house collective agreement applicable to the employment relationship, which the 
defendant concluded with IG Metall, provides for pay increases in two stages. In addition, 
the collective agreement stipulates that the company's sanitary facilities are to be refur-
bished within a certain period of time. In the event that the remediation does not take place 
or does not take place on time, a further 0.5% pay increase is to be implemented.  

The planned reorganization by the employer was only partial, which is why the plaintiff is 
claiming payment of the 0.5% increase in remuneration. He is of the opinion that the condi-
tion agreed in the collective bargaining agreement occurred because the defendant did not 
completely renovate the sanitary facilities and did not do so on time.  

The defendant, on the other hand, has argued that the pay increase agreed in the collective 
bargaining agreement for the case of failure to refurbish on time is a contractual penalty. 
This provision is invalid. The obligation to refurbish the sanitary facilities was a company 
standard, the fulfilment of which was to be asserted by the works council. This does not 
establish an enforceable individual right of the individual employees to the sanitation work. 
Accordingly, a contractual penalty in favour of the individual employees in the event of non-
fulfilment of the obligation was also ruled out. The 0.5% pay increase was also dispropor-
tionate in view of the fact that the deadline was only slightly exceeded. Moreover, the un-
foreseen and manageable schedule overruns were beyond the company's control. The non-
rehabilitated sections were not in need of rehabilitation and were therefore not covered by 
the rehabilitation obligation agreed in the contract. 

The labour court ruled in favour of the employer. In contrast, the Regional Labour Court 
awarded the plaintiff employee a 0.1% pay increase. In his appeal, the plaintiff is seeking a 
judgment against the defendant in its entirety. The defendant has filed a cross-appeal with 
the aim of having the action dismissed in its entirety. 

European Court of Justice 
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Distinction between transfer of 
business and mere succession in 

function 

Reference for a preliminary ruling 
from the Supremo Tribunal de Jus-

tiça (Portugal) 

16.02.2023 

- C-675/21 - 

The European Court of Justice decides on questions regarding the existence of a transfer 
of business within the meaning of Directive 2001/23/EC (Business Transfer Directive).  

The plaintiff in the main proceedings in Portugal worked for a private security company and 
was employed as a security guard at the industrial facilities of a customer. The security 
company lost this contract to another company as a result of a new contract award. The 
latter continued the activity with some of the client's equipment (alarm systems, internal 
video surveillance, and computers). The economic value of the equipment is considered to 
be relatively low in relation to the total transaction. Intangible assets were not taken over. 
The new company also used the same number of employees, taking over one of a total of 
four employees, but not the plaintiff. It cannot be concluded from the facts of the case that 
the employee taken over had special skills or knowledge and therefore constituted an es-
sential part of the staff in terms of skills. Either company did not retain the plaintiff after the 
reassignment. He claims that there was a transfer of business with the consequence that 
his employment relationship was transferred to the new service provider.  

Following a request for a preliminary ruling by the court in Portugal, the European Court of 
Justice must now decide whether the facts of the case are to be classified as a transfer of 
business. 
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Legislative init iatives,  important notif ications & applications 

This section provides a concise summary of major initiatives, press releases and publications for the month, so that you are always informed about new 
developments and planned projects. 

Subject Timeline Remark/ note for the practice 

Act on the Implementation of the 
Provisions of the Transformation 
Directive on the Participation of 

Employees in Cross-Border Trans-
formations, Mergers and Demerg-

ers (MgFSG) 

13.01.2023 The Act Implementing the Co-Determination Provisions of the Reorganization Directive was 
promulgated on January 12, 2023 and will enter into force on January 31, 2023.  

The Act has the following key regulatory elements:  

 In accordance with the requirements of Union law, the MgFSG applies primarily to the 
structuring of co-determination in companies of German legal form that arise from a 
cross-border change of legal form or a cross-border demerger. 

 Uniformly for cross-border changes of legal form, cross-border demergers and mergers, 
negotiations on co-determination in an emerging company are already required if a par-
ticipating company employs a number of employees which corresponds to at least four-
fifths of the threshold value which triggers company co-determination in the Member 
State of departure. 

 The scope for implementation with regard to the election of the employee representa-
tives in the special negotiating body attributable to Germany will be filled according to 
the model of the current law. In order to avoid delays and unnecessary costs, the elec-
tion will be carried out by existing employee representation bodies. The special features 
of cross-border demergers are taken into account by guaranteeing seats for the employ-
ees directly affected.  

 In the case of a cross-border change of legal form and a cross-border demerger, there 
is strict protection of existing co-determination rights. Following the example of the for-
mation of an SE by conversion, all components of co-determination are protected both 
in the case of co-determination by agreement and in the case of the statutory standard 
rules.  

 The protection in the case of subsequent conversions will be regulated uniformly for 
cross-border changes of legal form, cross-border demergers and cross-border mergers. 
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The separate regulations for subsequent domestic and subsequent cross-border trans-
formations create legal certainty in the delimitation of the negotiated solution prescribed 
by EU law. 

Corona occupational health and 
safety ordinance to be terminated 

early 

24.01.2023 On January 25, 2023, the German government decided to repeal the Corona Occupational 
Health and Safety Ordinance early, effective February 2, 2023. The repeal thus coincides 
with the repeal of the mask requirement in local public transport.  

However, corona-specific regulations of the Infection Protection Act must still be observed 
in medical care and nursing facilities. In all other areas, however, employers and employees 
will in future be able to decide for themselves whether and which measures are required to 
protect against infection in the workplace. 
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Local presence:  your contacts 

 

 

 

 

 

 

 

 

 

Dr. Ulrich Fülbier 

Head of labour and  
employment law 
Prinzregentenstrasse 22 
80538 Munich 
P: +49 89 3090667 62 
ufuelbier@goerg.de 
 

 Dr. Thomas Bezani 

 
Kennedyplatz 2 
50679 Cologne 
P: +49 221 33660 544 
tbezani@goerg.de 
 

 Dr. Axel Dahms 

 
Kantstrasse 164 
10623 Berlin 
P: +49 30 884503 122 
adahms@goerg.de 
 

 Burkhard Fabritius, MBA 

 
Alter Wall 20 – 22 
20457 Hamburg 
P: +49 40 500360 755 
bfabritius@goerg.de 
 

 Dr. Dirk Freihube 

 
Ulmenstrasse 30 
60325 Frankfurt am Main 
P: +49 69 170000 159 
dfreihube@goerg.de 
 

 

 

 

 

 

 

 

 

 

Dr. Ralf Hottgenroth 

 
Kennedyplatz 2 
50679 Cologne 
P: +49 221 33660 504 
rhottgenroth@goerg.de 
 

 Dr. Christoph J. Müller 

 
Kennedyplatz 2 
50679 Cologne 
P: +49 221 33660 524 
cmueller@goerg.de 
 

 Dr. Lars Nevian 

 
Ulmenstrasse 30 
60325 Frankfurt am Main 
P: +49 69 170000 210 
lnevian@goerg.de 
 

 Dr. Marcus Richter 

 
Kennedyplatz 2 
50679 Cologne 
P: +49 221 33660 534 
mrichter@goerg.de 
 

 Dr. Frank Wilke 

 
Kennedyplatz 2 
50679 Cologne 
P: +49 221 33660 508 
fwilke@goerg.de 
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