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LEGAL UPDATE LABOUR AND EMPLOYMENT LAW 
Berlin, 14.Juli 2023 

CJEU on collective redundancies - now errors 
can also be made without consequences 
Violating the obligation to report to the Federal Employment Agency does not invali-
date the redundancies 

Irfan Dogan, Dr Friederike Hoffmeister, Dr Axel Dahms 

1. Introduction 

In its judgment dated 13 July 2023 case no.: C-
134/22, the Court of Justice of the European 
Union (CJEU) held that the EU Collective Re-
dundancies Directive (98/59/EG) is to be inter-
preted so that the employer's obligation to send 
the responsible authorities a copy of the consul-
tation document is not a protection for the be-
nefit of the employee.  

With its decision dated 27 January 2022 (6 AZR 
155/21), the Sixth Senate of the Federal Labour 
Court (Bundesarbeitsgericht, BAG) referred the 
matter to the CJEU for a preliminary ruling, as-
king how an infringement of the employer's ob-
ligation to provide the Federal Employment 
Agency with information should be sanctioned 
within the scope of collective redundancies that 
are subject to reporting requirements (Ms Ceren 
Smajgert, LL. B. (London) has already written 
about this in the Legal Update dated 12 April 
2022).  

In principle, notifying mass redundancies re-
presents numerous formal hurdles that compa-
nies must overcome. This also includes the ob-
ligation, before the notice of termination is 

given, to inform the responsible employee re-
presentation in writing of the planned redundan-
cies and hold a consultation process with them 
where the planned redundancies are discussed 
(section 17 (2) of the German Protection 
Against Unfair Dismissal Act (Kündigungs-
schutzgesetz, KSchG)). The Works Council at 
the employer will receive a written notification 
which must contain the reasons for the planned 
redundancies, the number and occupational 
groups of the employees to be made redundant, 
the time period of the planned redundancies 
and the envisaged criteria for selecting the 
employees who are to be made redundant. Non-
adherence to these provisions threatens 
nothing less than the invalidity of the notices of 
termination in accordance with section 134 of 
the German Civil Code (BGB). At the same time, 
the employer is to forward a transcript of the mi-
nutes of the Works Council's written consulta-
tion to the Federal Employment Agency in ac-
cordance with section 17 (3) sentence 1 KSchG. 
The CJEU now stated that infringing this obliga-
tion of the employer to report to the Federal 
Employment Agency does not grant any indivi-
dual protection. The decision of the BAG is still 
pending but it is likely that an infringement of 
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section 17 (3) sentence 1 KSchG would not re-
sult in the invalidity of the dismissal. 

2. Background of the CJEU's decision 

In unfair dismissal proceedings, the Sixth Se-
nate of the BAG dealt with the question of whe-
ther infringing the reporting obligation in ac-
cordance with section 17 (3) sentence 1 KSchG 
should be penalised. In the opinion of the Se-
nate, it depends what the protective function of 
the reporting obligation is, as the German legis-
lature implemented Article 2 (3) (2) of the Coun-
cil Directive 98/59/EC of 20 July 1998 on the ap-
proximation of the laws of the Member States 
relating to collective redundancies with section 
17 (3) sentence 1 KSchG. In the event of incon-
sistencies, the CJEU is responsible for interpre-
ting secondary Union legislation. 

Neither section 17 KSchG nor the Collective Re-
dundancies Directive envisage express sanc-
tions for errors in the collective redundancy no-
tification process. In the absence of EU law, it is 
up to the member states to determine what the 
legal consequences of an infringement should 
be. In doing so, the member states must ensure 
that the sanction is effective, proportionate and 
dissuasive, and that an infringement is not ge-
nerally punishable under substantive and pro-
cedural regulations. In applying these princip-
les, the BAG in the past had repeatedly accep-
ted that infringements of the employer’s obliga-
tions in conjunction with collective redundan-
cies, such as the consolidation of the Works 
Council, led to the termination being void in ac-
cordance with section 134 due to the intended 
employee protection. 

3. The decision of the CJEU 

After interpreting the EU Collective Redundan-
cies Directive, the CJEU decided that Article 2 
(3) (2) is to be interpreted as not granting any 

individual protection, which has been implemen-
ted into German law in section 17 KSchG. As 
always the CJEU examined the four methods of 
interpretation -  wording, systematic context, 
purpose and history - in a very dogmatic man-
ner. 

a) Wording 

The CJEU briefly stated at the beginning that 
according to the wording of Article 2 (3) (2) there 
is no indication as to the purpose of the report-
ing obligation. 

b) Systematic context 

It follows from the systematic context that Ar-
ticle 2 (3) (2) grants employees collective pro-
tection, not individual protection. 

The fact that the relevant provision is not found 
in Section III ("Procedure for collective redun-
dancies") but instead is situated in Section II 
("Information and consultation") supports this 
view. At this stage, a collective redundancy no-
tification is merely sent and the consultation 
process with employee representation has not 
been carried out.  

c) Purpose  

It also follows from the purpose that Article 2 (3) 
(2) grants employees collective protection, not 
individual protection, 

as the authorities should initially only be provi-
ded with an overview of the grounds for the 
planned redundancies, the number and the ca-
tegories of the employees to be made redun-
dant, the number and the categories of the 
employees normally employed, the time period 
in which the redundancies should be carried 
out, plus the envisaged criteria for selecting the 
employees who are to be made redundant, in so 
far as national legislation and/or practice con-
fers the power therefore upon the employer, 
through the transfer of the transcript of the con-
sultation. 
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The responsible authorities have no further ac-
tive role in the consultation process. They are 
only the addressee of the transcript which only 
serves informational and preparation purposes. 

d) History 

The CJEU finally held from the  

history of the provision that it is a labour market 
objective which likewise does not provide indi-
vidual protection. This confirms the assumption 
that the transmission of the consultation 
transcript is merely of informational and prepa-
rative character.  

4. Evaluation and outlook 

In our opinion, the decision of the CJEU is wel-
come. It makes clear that an infringement of 
section 17 (3) sentence 1 KSchG does not result 
in the invalidity of the dismissal due to lack of 
individual protection.  

It must be agreed that after all it would be a mat-
ter of pure formality to allow the validity of a dis-
missal on operational grounds to fail in the 
event of an infringement of the aforementioned 
reporting obligation. At this stage of the procee-
dings, the authorities cannot guarantee any 
possibility of individual protection to the benefit 
of the affected employee. 

The judgment reduces the risk for employers of 
costly collective redundancies process - one 
point less than can lead to the invalidity of a dis-
missal on operational grounds. It should be 
noted, however, that the request for a prelimi-
nary ruling did not deal with the scope of protec-
tion provided by the consultation process as 
such. Thus, with the present jurisprudence of 
the BAG the fact remains that an infringement 
of section 17 (2) KSchG will lead to the invalidity 
of the dismissal and this provision must be ob-
served when carrying out staff cutbacks as part 
of collective redundancies.
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