Lower Saxony regional labor court on dismissal due excess
E-Mail usage during working hours
HEADNOTE
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130 or more e-mails are “processed.” Given the
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remuneration of the plaintiff, the defendant
should also not have to accept such conduct
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on the part of the former. The court also ruled
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other reasons excessive use of his e-mail account for personal purposes.

it also found that access to the data by the

The defendant justified this dismissal by arguing that the plaintiff had

defendant was not governed by the provisions
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the relative merits must be weighed in such
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cases to determine whether an employer has

weeks. The private e-mails received by the plaintiff during this period
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plaintiff received between 139 and 183 such e-mail messages. The plain-

concluded that the interest of the employer in
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clarification and assessment of the situation

DECISION

outweighed the right of personality of the
After the claim for protection against dismissal was granted

in the first instance, the Lower Saxony Regional Labor Court reversed
this decision upon the appeal of the defendant and dismissed the action
(judgment of 31 May 2010, Case Ref.: 12 Sa 875/09). The Regional Labor
Court confirmed the dismissal of the plaintiff without notice in this case
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employee, which meant that the use of the data
for such purposes was permissible.
COMMENTS

In everyday practice, the decision

of the Lower Saxony Regional Labor Court is
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important for reasons that extend beyond the
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neglect performance of occupational duties. Depending on the nature
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HGB). At the same time, however, employers

Labor Court based its opinion on the assumption that it takes approxi-
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mately 3 minutes to “process” (reading and replying to) an e-mail mes-

meaning of section 3 no. 6 of the Telecommuni-

sage. As a result, it can be assumed that an employee would either not
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if and to the extent that they or their employees allow the use of work
e-mail-accounts for private purposes. In that respect, however, such
employers are subject to the restrictions pertaining to the privacy of correspondence, posts and telecommunications. The Lower Saxony Regional
Labor Court resolved this conflict at least somewhat by ruling that
access by employers to e-mails stored in a system (inbound, outbound
and other files) is in any case allowed if the interests of the employer outweigh the rights of personality of an employee. Caution is nevertheless
advised in such cases since the rights of personality of the employee may
also be found to outweigh the interests of the employer.
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