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PREFACE

This Newsletter reviews new rulings by the Federal 
Administrative Court on the ban on work on Sundays, 
which has also been reported in the press. As a result  
of the judgment, employees in certain sectors may no 
longer be permitted to work on Sundays and public 
holidays. We then discuss the judgment of the European 
Court of Justice on the inheritability of rights to  
annual leave. According to the European Court of Justice, 
an employee‘s right to annual leave does not terminate 
upon his death so that national legislation which provides 
otherwise is invalid. 

In addition, we analyse decisions of the Federal Labour 
Court on Lufthansa‘s dress code and the question whether 
older employees – as in the case of the shoe manufacturer 
Birkenstock – may be allowed more leave than their younger 
colleagues. Finally, we consider two other interesting 
decisions handed down by the Federal Labour Court and 
the Higher Labor Court of Cologne. 
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Background

Those provisions of Hesse’s Essential Services Ordinance 
(Bedarfsgewerbeverordnung – BedGewV) that allow 
employment on Sundays and public holidays in video 
rental outlets and public libraries, call centers and 
lottery operations have been found void. On the other 
hand, work on Sundays and public holidays is allowed  
in the bookmaking sector. 

Present situation

The Working Hours Act (Arbeitszeitgesetz – ArbZG) 
contains a general prohibition of work on Sundays and 
public holidays. Exceptions apply only in cases in  
which it is in the public interest to have certain services 
available on Sundays and public holidays as well as 
during the week. In addition to activities that qualify as 
public services such as, for example, those of emergency 
responders, fire departments, hospitals, public transport 
operators and utilities, cultural and sports events as well  
as trade shows, broadcasters and publishers and bakeries 
are exempted from the general prohibition of work on 
Sundays and public holidays. 

The Working Hours Act also makes provision for statu
tory instruments at the federal and state level that  
allow work on Sundays and public holidays. The State  
of Hesse has availed itself of this possibility and allowed 
work on Sundays and public holidays in connection with 
video rental outlets and public libraries, call centres and 
lottery operations as well as bookmaking operations.  
A trade union and two associations of protestant churches 
opposed this arrangement, and the administrative court 

partially voided the ordinance. Upon the appeal of the 
State of Hesse, the judgment of the Kassel Administrative 
Court was upheld by the highest instance, the Federal 
Administrative Court. 

Decision

The Federal Administrative Court declared Hesse’s 
Essential Services Ordinance void insofar as its allows 
work on Sundays and public holidays in the case of video 
rental outlets and public libraries, call centres and 
lottery operations. The court found that the issuer of the 
statutory instrument could allow exceptions to the 
prohibition of work on Sundays and public holidays only 
to avoid “significant” losses and must take into account 
the need for protection of employees and the prohibition 
of work on Sundays and public holidays. 

According to the court, employment on Sundays and 
public holidays must be necessary to satisfy the everyday 
needs of the population or needs that are especially 
important on such days, and the activities mentioned 
above do not fulfil these conditions. 

In the opinion of the court, consumers can be expected 
to rent the DVDs, computer games or books that they 
would like to use on Sundays or public holidays during 
the preceding week and the fact that it is not possible to 
satisfy desires that arise on a Sunday or a public holiday 
does not result in any significant loss within the meaning 
of the law. It was also argued that the same applies as 
regards the purchase of lottery tickets since there is no 
lack of opportunity to do so during the week. 

Federal Administrative Court: Review of work  
on Sundays and public holidays
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The court felt that the situation of call centres involved 
the necessity to make a distinction, arguing that there is 
generally no need for call centres to operate on Sundays 
and public holidays and that exceptions could be made 
at best for special areas and activities of call centres in 
cases in which special needs require that service also be 
maintained on Sundays and public holidays. 

However, the court did consider an exception admissible  
in the case of bookmakers who operate at event venues 
since it would not otherwise be possible to satisfy the 
leisuretime needs of the public at events held on Sundays 
or public holidays. 

Comments

For the time being the judgment of the Federal Admin
istrative Court concerns “only” the law of the State of 
Hesse, but since the relevant regulations of other German 
states are, however, frequently comparable, the impli
cations of the judgment will not remain limited to Hesse. 

Dr. Frank Wilke
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Headnote

Employment as a temporary agency employee will 
regularly not count towards the waiting period pursuant 
to § 1 (1) of the Employment Protection Act in the case  
of a subsequent employment relationship between the 
employee and the client of the temporary agency. 
(Federal Labour Court, judgment of 20 February 2014 – 
2 AZR 859/11)

Facts

This decision of the Federal Labour Court concerned the 
validity of a termination of employment with appro
priate notice. The plaintiff had been employed as store 
manager/head salesperson in a retail outlet of Anton 
Schlecker, a sole proprietor, from 01 September 1997 up 
to 31 October 2009. Since this outlet was closed on  
31 October 2009, the plaintiff and Anton Schlecker entered 
into a severance agreement under which it was agreed 
that the employee would be transferred to Schlecker 
XLGmbH and also be able to have her rights to annual 
leave that had not yet been taken transferred to this 
company. Schlecker XLGmbH was, at least up to the 
time insolvency proceedings were initiated against it, 
legally intertwined with Anton Schlecker in his capacity 
as an insolvent sole proprietor. 

The plaintiff was employed in a branch outlet of Schlecker 
XLGmbH on a temporary basis from November 2009 to  
31 January 2010 under a temporary agency employment 
contract with M GmbH. With effect as of 01 February 
2010, the plaintiff then entered into an employment 
contract with Schlecker XLGmbH. She also continued 

to work in the same XL market of Schlecker XLGmbH. 
However, Schlecker XLGmbH served notice of ter
mination of the contract with effect as of 31 August 2010  
in a letter dated 07 July 2010. The plaintiff then  
brought an action for protection against dismissal on  
the grounds that the dismissal was unfair on social 
grounds, arguing that the Employment Protection Act 
was applicable since the required waiting period 
contained in § 1 (1) of the Employment Protection Act 
had been met on the basis of previous employment.  
The lower courts dismissed the action.

Decision

The Federal Labour Court could not issue a conclusive 
decision since the case was not ready for decision and 
therefore vacated the appellate judgment, remanding  
it to the Higher Labor Court for reconsideration. 

In its decision, the Federal Labour Court ruled that 
previous periods of temporary employment with a client  
of a temporary agency do not count for the purposes of 
calculating the waiting period pursuant to § 1 (1) of the 
Employment Protection Act, reasoning that this 
construction is first of all supported by the very wording  
of § 1 (1) of the Employment Protection Act. The court 
argued that this provision of law was based on the 
existence of a legal employment relationship with the 
employer as the owner of the business and not on 
employment by any specific business operation or com
pany. According to the court, this interpretation is  
also supported by the intent and purpose of the waiting 
period – which the court saw as an opportunity to  
enter into a longterm contractual relationship on a 

Federal Labour Court: Temporary employment does not 
count towards waiting period pursuant to § 1 (1) of the  
Employment Protection Act (Kündigungsschutzgesetz – KSchG)
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trial basis. The purpose of the provision, as the court 
saw it, can be achieved only if an employer can assess on 
the basis of his own experience the performance of the 
employee as well as the employee‘s conduct insofar as it 
may also affect the proper fulfillment of the contractual 
agreement between the parties. 

The court went on to say that this is not, however, 
possible in the case of temporary agency employees since 
the client of a temporary employment agency acts only 
partially in the capacity of an employer and cannot there
fore determine whether a temporary agency employee 
fulfills his duty to cooperate with the employer and 
accessory obligations involved in connection with  
the payment of wages, the continuation of payment of 
wages in the case of illness and paid leave. 

The Federal Labour Court remanded the appeal on the 
grounds that it was not yet possible to conclusively 
assess the nonapplicability of general protection against 
dismissal under § 1 et seq. of the Employment Protec 
 tion Act, adding that the Higher Labour Court had not 
yet determined whether periods of employment should  
be taken into account on the basis of an implied contrac
tual agreement. The court reasoned that if this is not  
the case, then it would also be necessary to determine 
whether the defendant’s reliance on the waiting period 
represents an abuse of the law. 

Comments 

Seen from the perspective of employers, the judgment  
is very encouraging. It gives employers a sufficient trial 
period that enables them to assess the performance of 
employees who have already worked for them as intended 
by § 1 (1) of the Employment Protection Act. 

It is nevertheless necessary to keep in mind that the 
Federal Labour Court did not generally prohibit taking 
into account temporary agency employment for the 
purposes of determining the waiting period pursuant to  
§ 1 (1) of the Employment Protection Act. In fact, the 
Federal Labour Court expressly made it clear that it is 
possible to take such employment into account in the 
case of an implied agreement. In that regard caution – on 
the part of employers – is advisable. According to the 
court, there must be reason to assume the existence  
of such an implied agreement, and the transfer of an 
em ployee to an affiliated undertaking exclusively at the 
initiative of the employer and further employment  
of the employee under virtually the same working con
ditions without a probationary period could indeed 
constitute good reason to assume the existence of such 
an agreement. 

Dr. Christoph J. Müller

Daniela Schwerdtfeger, Research Assistant
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Background

Paid annual leave accumulated by an employee does not 
expire upon the employee’s death. EU law prevails over 
national provisions and practices that stand in the way of 
payment of compensation for untaken paid annual leave  
in the event of the death of an employee. (ECJ judgment 
of 12 July 2014 – C118/13, Bollacke).

Facts

The deceased husband of the plaintiff, Gülay Bollacke,  
had been employed by the defendant since 1998. From 
2009 on, he was, with intermittent interruptions, disabled  
and unable to work due to a seriousness illness. It was 
undisputed that at the time of his death in November 2010, 
he had accumulated 140.5 days of annual paid leave. The 
plaintiff brought an action against the defendant to obtain 
payment of compensation for the annual leave not taken. 

Decision 

Referring to the case law of the Federal Labour Court 
(judgment of 20 September 2011 – 9 AZR 416/10), the 
court of first instance dismissed the plaintiff’s action on 
the grounds that no right to compensation for vested 
annual leave accrues in the case of the termination of  
an employment relationship due to the death of an 
employee. The appellate court, the Hamm Higher Labour 
Court, stayed the proceedings due to reservations 
regarding the possibility of a conflict between the case 
law of the Federal Labour Court and EU law and 
requested an interlocutory decision from the European 

Court of Justice (Hamm Higher Labour Court, order of 
14 February 2013 – 16 Sa 1511/12). The Higher Labour Court 
essentially asked whether national legal regulations or 
practices are in violation of EU law if they stipulate that 
untaken paid annual leave expires without payment of 
any compensation in the case of the termination of an 
employment relationship due to the death of an employee. 
The Higher Labour Court also asked the Court of Justice  
for its opinion as to whether EU law would allow such  
a right to compensation to be made contingent upon 
prior application by the employee.

The Court of Justice ruled that the death of an employee 
may not lead to the expiration of the deceased employee’s 
right to compensation for accrued paid annual leave. 
According to the Court of Justice, this right to compen
sation is also not dependent on whether or not the 
employee in question has applied for payment of such 
compensation.

The Court of Justice grounded its decision in the fact 
that Article 7 of Directive 2003/88/EC concerning certain 
aspects of the organisation of working time, which 
entitles all workers to at least four weeks of paid annual 
leave, is considered an especially important principle  
of public welfare law in the Court of Justice’s established 
case law. The right to annual leave and compensation 
during such leave are, according to the Court of Justice, 
two aspects of the same right, and it is also absolutely 
necessary to make provision for financial compensation 
in the case of the termination of an employment rela
tionship due to the death of an employee in order to 
ensure that this right under EU law is actually imple
mented in practice. The Court of Justice also stated that 
the right to compensation may also not be made 

European Court of Justice: Accrued annual leave does 
not expire upon the death of an employee
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dependent upon any prior application by the employee  
in question since the Directive contains no mention of 
any such requirement. 

Comments

The submission of the Hamm Higher Labour Court gave 
the European Court of Justice yet another opportunity to 
rule on the basic issue of annual leave. This decision 
(“The deceased have a right to annual leave”), which may 
initially seem strange, is essentially consistent with the 
line of jurisprudence of the European Court of Justice. 
For example, the Court of Justice had already previously 
decided that it is in violation of EU law to refuse to 
compensate employees for untaken annual leave at the 
end of an employment relationship in cases in which 
employees were not able to take such annual leave due to 
illness (ECJ, judgment of 20 January 2009, – C350/06  
and C520/06, SchultzHoff et al.). In the present case, a 
decision consistent with the “SchultzHoff”, the Court  
of Justice proceeded primarily from the assumption that 
the right to annual leave is inseparably associated with 
the right to compensation during such leave, which 
means that the Court of Justice placed a special emphasis 
upon the monetary value of vested annual leave. The 
Court of Justice’s “Bollacke” decision also established that 
this monetary interest can be passed on by inheritance.

As in the case of decisions concerning the rights to annual 
leave of employees absent from work due to prolonged 
illness, the Court of Justice’s “Bollacke” decision represents 
a further change in German law governing annual leave. 
Previously, the right to paid annual leave expired upon 
the death of an employee and was not transformed into a – 

possibly inheritable – right to compensation pursuant to  
§ 7 (4) of the Federal Holiday Act (Bundesurlaubsgesetz – 
BUrIG). This was most recently decided by the Federal 
Labour Court – without submitting the matter to the 
European Court of Justice despite reservations expressed 
in the course of the proceedings as regards inconsistency 
with EU law – in its judgment of 20 September 2011  
(9 AZR 416/10). This ruling was based on thinking to the 
effect that an important purpose of annual leave – rest 
and relaxation – can no longer be achieved following the 
death of an employee.

Unlike under the previous case law of the Federal Labour 
Court, heirs can now claim compensation for the untaken 
leave of a deceased employee according to the new case law 
of the European Court of Justice. However, there are two 
reasons why the immediate ramifications of the decision 
are likely to be limited in actual practice, for according to 
the case law of the Federal Labor Court rights to annual 
leave not only fall under the general limitation period  
of three years pursuant to § 195 and § 199 of the German 
Civil Code (Bürgerliches Gesetzbuch – BGB) but are also 
subject to any time bars contained in employment 
contracts or col lective agreements, which regularly call 
for expiration after only a few months. Nonetheless, as  
the Federal Labour Court has decided in comparable cases 
(Federal Labour Court, judgment of 09 August 2011 – 
9 AZR 365/10), at least since the Higher Labour Court’s 
request of 14 February 2013 for an inter locutory decision 
became known, heirs have no longer had the possibility  
of relying on an implied covenant of good faith and fair 
dealing based on the previous case law of the Federal Labour 
Court in the event of failure to observe such time limits.

Dr. Piero Sansone
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Federal Labour Court: Dress code discrimination 
(Lufthansa)
Headnote 

Works agreements entered into by employers and works 
councils may include provisions requiring that employees 
wear uniforms. If a dress code calls for differences between 
various categories of employees, the principle of equal 
treatment under codetermination law requires that any 
such distinctions be objectively necessary to achieve the 
purpose intended by the code.

Facts

The plaintiff is employed as a pilot by the defendant. The 
defendant’s cabin crews are represented by bodies set up 
under a collective agreement pursuant to § 117 (2) of the 
Works Constitution Act (Betriebsverfassungsgesetz – 
BetrVG). This collective agreement calls for compliance 
with the principle of equal treatment as required by 
codetermination law. A “Works Agreement concerning 
Uniforms” stipulates that cockpit personnel must wear  
a uniform while on duty. This uniform includes a “cockpit 
cap” that male pilots must also wear in public areas of 
airports, whereas such headgear is optional for female pilots. 

The uniforms of female pilots also do not include such 
“cockpit caps”. The plaintiff was of the opinion that this 
difference in treatment was invalid. The defendant jus
tified its regulations on the basis of the traditional image  
of pilots and the hair styles of female cockpit personnel.

Decision 

The Federal Labour Court granted the request for a 
declaratory judgment on 30 September 2014 (1 AZR 1083/12) 
to the effect that male pilots are under no obligation to 
wear “cockpit caps”, reasoning that different treatment 
for male and female employees was in violation of the 
principle of equal treatment under codetermination law 
and therefore illegal. According to the court, the pur
pose of the uniforms of cockpit personnel is to enable 
these employees to appear in public as prominent repre
sentatives of the airline against which action was brought. 
The court saw no justification for any difference in treat
ment on the basis of the purpose of the code and ruled that 
it was not necessary to make any decision as to whether 
there was any gender discrimination involved in this case.

Comments 

The Federal Labour Court’s decision shows the limits of 
dress codes adopted through works agreements. Employ
ers are normally free to use their managerial authority  
to impose dress codes. If a company has a works council, 
the works council has the right to be consulted when  
the dress code is drawn up pursuant to § 87 (1) no.1 of the 
Works Constitution Act. Employers and their works 
councils must observe the principle of equal treatment 
called for under codetermination law if a dress code is 
included in a works agreement. This is stipulated in § 75 
of the Works Constitution Act. This principle of equal 
treatment also allows for differences in dress codes if 
they can be objectively justified. 
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In the case of headgear for male and female pilots, the 
situations of both are comparable, which means equal 
treatment is therefore necessary. In the present case, 
there is no objective reason that could justify unequal 
treatment. The necessity of taking into account the  
hair styles of female pilots cannot qualify as an objective 
reason for exempting female pilots from the obligation  
to wear pilot’s caps since the problem of hair styles can 
also apply in the case of male pilots. It is not possible  
to discern any other objective reasons for unequal treat
ment. Pilot’s caps are also not accessories that are typi
cally only worn by men.

Pia Pracht
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Federal Labour Court: Age discrimination in annual 
leave (Birkenstock)? 
Headnote 

If an employer gives older employees more annual leave 
than their younger coworkers, this difference in treat
ment on the basis of age may be permissible if intended 
to afford older employees special treatment or protec 
 tion pursuant to § 10 sent. 3 no. 1 of the General Equal 
Treatment Act (Allgemeines Gleichbehandlungs gesetz – 
AGG). When determining whether an employer’s voluntary 
decision to adapt such a policy as regards annual leave 
serves to protect older employees and is suitable, neces
sary and appropriate within the meaning of § 10 sent.  
2 of the General Equal Treatment Act, it is necessary to 
take into account the fact that employers have discre
tionary prerogative powers that will regularly vary 
depending on their company’s concrete situation.

Facts

The defendant, whose company is not a party to a 
collective bargaining agreement, produces shoes and 
gives employees involved in shoe production who  
have reached the age of 58 36 working days of paid leave 
annual leave, which means two days more that what 
younger employees receive. The plaintiff, who was born 
in 1960, was of the opinion that this arrangement 
constituted agebased discrimination and also felt enti  
tled to 36 days of annual leave.

Decision 

The Federal Labour Court dismissed the plaintiff’s 
appeal in its judgment of 21 October 2014 (9 AZR 965/12), 
reasoning that the defendant had not exceeded the 
bounds of its operating latitude and discretionary 
judgment by assuming that employees involved in 
physically exhausting and heavy work in connection 
with the production of shoes in the employer‘s plant 
needed more time to recuperate from their work than 
younger employees once they reach the age of 58. The 
court found that this also applied as regards the assump
tion that an additional two days of annual leave were 
appropriate on the basis of the greater need for rest, 
especially since the industrywide collective bargaining 
agreement for the shoe industry of 23 April 1997, which  
was not binding upon the defendant and the plaintiff 
since they were not party to the agreement, called  
for two additional days of annual leave for employees  
as of the age of 58.

Comments 

Provisions that call for longer annual leave for older 
employee are frequently found in employment contracts 
and collective agreements. In a case decided in 2012 
(judgment of 20 March 2012 – 9 AZR 529/19), for example, 
the Federal Labour Court found that agebased dis
crimination existed in the case of differences in annual 
leave based on the age of the employees. That decision 
involved provisions of the Collective Agreement for 
Public Service Employees (Tarifvertrag für den öffent
lichen Dienst – TVöD) that allowed older employees to 
take more days of annual leave than their younger 
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colleagues, in which case the increase in the number of 
days of annual leave became effective when employees 
turned 30 and then 40. In the case of the present decision, 
the Federal Labour Court did not, however, see agebased 
discrimination of younger employees due to the longer 
annual leave accorded to older employees. Nevertheless, 
the two decisions of the Federal Labour Court are not 
inconsistent with one another.

§ 1 and § 7 of the General Equal Treatment Act prohibit  
age discrimination. However, § 10 of the General Equal 
Treatment Act does allow differences in treatment of 
employees on the basis of age under exceptional circum
stances, but any difference in treatment on the basis  

of age must be objective, appropriate and justified by a 
legitimate purpose. In addition, the means to this end 
must also be appropriate and necessary. 

Unequal treatment as regards the number of days of 
annual leave can essentially be justified by the need of 
older employees for more time to recuperate. This 
argument was, however, not accepted in the decision 
from the year 2012 since an increase in the time needed 
to recuperate already at the age of 30 or 40 did not seem 
plausible. The situation is, however, different in the case 
of the present decision. The difference in treatment as 
regards annual leave due to age was justified and did not 
therefore constitute improper discrimination. There  
is no fixed age for recognition of a need for more time to 
recuperate but special protection for employees who  
have already reached the age of the 58 does seem to qualify 
as a legitimate goal. Employment in the defendant’s  
shoe factory involved heavy work that was physically 
tiring, and it would be reasonable for the defendant to 
assume that employees needed more time to rest up and 
recover from such work once they reached the age of 58.

In summary, it can be concluded that it is basically up  
to employers to decide how many extra days of annual 
leave to give older employees and to set the age for eligi
bility. An employer’s decisions need only be plausible 
and appropriate.

Pia Pracht



Labour Law  04 I 2014Newsletter 

www.goerg.com

12

Validity of dismissal due to verbal attacks against an 
employer’s lawyer?
Headnote

The employee, a highly qualified university graduate, 
phoned his employer’s lawyer directly without going 
through his own lawyer during ongoing proceedings 
before the Labour Court concerning performancebased 
compensation and accused the lawyer of making him  
self look ridiculous and risking his licence to practise by 
spreading the employer‘s lies and slander during the 
proceedings. This was found to constitute a compelling 
reason for summary dismissal within the meaning of  
§ 626 (1) of the German Civil Code (Bürgerliches Gesetz
buch – BGB). (Cologne Higher Labour Court, judgment  
of 23 January 2014 – 7 Sa 97/13)

Facts

The Cologne Higher Labour Court, which heard the appeal, 
had to decide, among other things, whether to allow a 
summary dismissal or a dismissal with notice and at  
the same time rule on the employer’s request that the 
employment contract be terminated against payment of 
a reasonable severance amount.

On 01 March 2012, the plaintiff phoned the lawyer of his 
employer, the defendant, directly without going through 
his own lawyer. In this telephone call, the plaintiff 
accused his employer’s lawyer of spreading lies and slander 
about him. He further claimed that he – the lawyer of  
the defendant – did not have the defendant “under control”. 
The plaintiff also said that the employer’s lawyer was 
making himself look ridiculous by spreading lies and 
slander. This telephone conversation lasted 
approximately 20 minutes. 

The defendant then terminated the employment 
relationship with immediate effect and, alternatively, 
with notice. The plaintiff filed an action for protection 
against dismissal. In the course of this action, the 
defendant submitted an alternative motion to have the 
employment contract terminated against payment of a 
reasonable severance amount. The court of first instance, 
the Labour Court, found that neither the summary 
dismissal nor the dismissal with notice was valid and  
also denied the motion for termination against payment  
of a reasonable severance amount. 

Decision 

The defendant’s appeal of the judgment of the court of 
first instance was upheld by the Higher Labour Court 
only in respect of the motion for termination against 
payment of a reasonable severance amount. The Higher 
Labour Court was of the opinion that neither the 
summary dismissal nor the dismissal with notice was 
valid. The court did find that the statements made to  
the defendant’s lawyer by the plaintiff were of such  
a nature as to constitute a cause for dismissal. However, 
the defendant’s lawyer was not an uninvolved third 
party since the defendant had chosen the latter on the 
basis of a lengthy relationship to represent its inter  
ests visàvis the plaintiff in an extremely sensitive 
personnel matter. As a result, the court concluded,  
that the lawyer was acting directly on behalf of the 
defendant by virtue of the power of attorney received  
from the latter. However, the crucial factor was the fact 
that the verbal attacks made by the plaintiff in the 
telephone call with the defendant’s lawyer were 
primarily directed against the defendant itself. The 
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plaintiff’s allegation to the effect that the defendant’s 
lawyer was spreading lies and slander cannot, according 
to the court, be taken to mean that the plaintiff was 
claiming that the lawyer made these statements on his 
own initiative and without the authorisation of the 
defendant. Moreover, the allegations would in fact apply 
to the lawyer only insofar as the lawyer repeated, in the 
context of the proceedings, lies and slander originating 
with the defendant. In addition, the plaintiff also 
claimed that the defendant’s lawyer was jeopardizing 
his licence to practise law because of these lies and 
slander, thereby also exposing himself to the possibility 
of prosecution. 

Nevertheless, the court found that dismissal was not 
compatible with the principle of proportionality in view 
of the circumstances in this particular case and that it 
was necessary to take into account that the plaintiff was 
a party to the proceedings and had become emotionally 
involved with the matter at issue. The decision also con
tained mention of the fact that the defendant’s lawyer 
was also partially responsible for the escalation in the 
course of the telephone call since the latter should not 
have allowed a conversation of this nature with the plain  
tiff – and especially not one of this length – to take  
place for reasons of professional ethics. 

The Higher Labour Court granted the defendant’s motion 
for termination against payment of a reasonable severance 
amount pursuant to § 9 (1) sent. 2 of the Employment 
Protection Act (Kündigungsschutzgesetz – KSchG) on the 
basis of the telephone call and other events. 
 

Comments 

The decision of the Cologne Higher Labour Court is 
welcome since it established that insults directed at the 
lawyer of an employer or at the employer through the 
lawyer are such as to justify summary dismissal. However, 
the question arises as to whether insults directed only  
at the lawyer of an employer also qualify as good cause 
for summary dismissal. According to the arguments of 
the Cologne Higher Labour Court, this is likely to be the 
case. For example, the Cologne Higher Labour Court 
stated in connection with its decision that an employer’s 
lawyer acts virtually as a managing director or another 
permanent agent of the employer in dealings with 
employees, and a gross insult to a superior or managerial 
employees can also justify summary dismissal  
without notice. 

It seems that a complaint against the denial of appeal  
has been filed in respect of the decision of the Cologne 
Higher Labour Court. The case is therefore currently 
pending before the Federal Labour Court (Ref: 9 AZN 
617/14). It therefore remains to be seen how the Federal 
Labour Court will rule if the complaint against the 
denial of appeal is allowed.
 

Dr. Christoph J. Müller

Daniela Schwerdtfeger, Research Assistant
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law and cannot be a substitute for personal advice in an individual case. We therefore do not accept any liability  
whatsoever for damage. If you no longer wish to receive a copy of this Newsletter, please let us know by forwarding  
an email to jmoeltgen@goerg.de.
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