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Headnote 

 
If an employer notes the age of the child (7 years old) 
next to the information “married, one child” on a résumé 
submitted with an application for employment and un-
derlines this information, this can be taken as evidence 
of indirect discrimination against the candidate (Hamm 
Higher Labor Court, judgment of 6 June 2013, 11 Sa 
335/13). 
 

Facts 
 
The employer, the operator of a local radio station, ran 
an employment ad in a newspaper to recruit a 
“bookkeeper m/f” with a completed clerical apprentice-
ship. The plaintiff applied for the position and submitted 
a résumé, which included among other things the infor-
mation “Married, one child”. The employer then added 
by hand: “7 years old!”. The entire resulting sequence of 
words “one child, 7 years old!” was underlined. The em-
ployer informed the plaintiff that another candidate had 
been chosen and returned the plaintiff’s résumé, includ-
ing the handwritten notes. The plaintiff brought an action 
for compensation in the amount of € 3,000.00 for gen-
der-based discrimination. 
 

Decision 
 
The Labor Court had dismissed the plaintiff’s claim for 
compensation on the grounds that there had been no 
discrimination, either directly or indirectly, on the basis of 
gender. The Hamm Higher Labor Court reversed the 
decision of the lower court and awarded the employee € 
3,000.00. by way of compensation for discriminatory 
treatment in violation of § 7 of the General Equal Treat-
ment Act (Allgemeines Gleichbehandlungsgesetz – 
AGG). According to the court, the discrimination lay in 
the rejection of the application without inviting the candi-

date to a personal interview and it could also be assu-
med that the discrimination was based on gender. The 
Hamm Higher Labour Court found the handwritten re-
mark “7 years old!” and the fact that the entire resultant 
sequence of words “one child, 7 years old!” was underli-
ned were indicative of discrimination within the meaning 
of § 22 of the General Equal Treatment Act. The court 
did to be sure find that there was no direct discrimination 
involved since parenthood is not in itself a gender-
specific characteristic. Nevertheless, the Hamm Higher 
Labour Court did find evidence of indirect discrimination 
on the basis of gender within the meaning of § 3(2) of 
the General Equal Treatment Act since the issues sub-
sumed under “compatibility of family (with minor child-
ren) and employment” did in the context of social reality 
in the Federal Republic very predominantly affect wo-
men. Especially since the percentage of employed 
fathers is significantly higher than that of employed 
mothers, the court assumed that a man in a comparable 
situation (father of a seven-year-old child) would have 
been afforded better treatment than the plaintiff. The 
court found that the use of “one child, 7 years old!” as a 
decision-making criterion could not be legally justified 
and constituted evidence of indirect discrimination pur-
suant to § 22 of the General Equal Treatment Act. The 
employer was also not able to refute this evidence by 
arguing that the successful candidate actually was bet-
ter qualified. Instead, it would have been necessary to 
prove that the hiring decision was free of bias by provi-
ding positive proof of the fact that the use of improper 
criteria had been excluded. Accordingly, the Hamm Hig-
her Labour Court ruled that the handwritten remark and 
the underlining sufficed to prove the existence of indirect 
discrimination on the basis of gender.  The court also 
considered the compensation in the amount of € 
3,000.00 to be appropriate. 
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Comments 
 
The decision of the Hamm Higher Labour Court is yet 
another clear example of the pitfalls and obstacles that 
employers must navigate in practice to ensure that hiring 
processes are free from discrimination. The court’s as-
sessment of the case was based solely on the triggering 
circumstance – and ultimately the determinative criterion 
– i.e., the handwritten remark on the résumé and the 
underlining. The plaintiff did not submit further evidence 
detrimental to the defendant. By returning the candi-
date’s résumé, the defendant created the actual basis 
for a negative outcome. There exists a certain potential 
for conflict in this case between the (legitimate) need of 
employers to document the hiring process and the spe-
cifics of each candidate to a sufficient extent on the one 
hand and their objective interest in revealing few practi-

cal aspects of the decision-making process involved in 
the recruitment process to the world outside on the other 
hand. Although it is still advisable to keep internal re-
cords to document hiring decisions, handwritten notes 
on résumés are to be avoided, especially if they are 
returned to applicants. In less “obvious” cases, there 
would otherwise also be the danger that such notes 
might be viewed as evidence of a discriminatory selec-
tion procedure since résumés do contain considerable 
data and information that fall under one of the “forms of 
discrimination” contained in § 1 of the General Equal 
Treatment Act. 
 
 
 
 
 

 
 

Note 
This overview is solely intended for general information purposes and may not replace legal advice on individual cases. Please contact the respective person in 
charge with GÖRG or respectively the author himself: Felix R. W. Pott on +49 221 33660-524 or by email to fpott@goerg.de. For further information about the author 
visit our website www.goerg.com. 
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