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Introduction  
 
The Federal Ministry for Labour and Social Affairs sub-
mitted its first draft bill to amend the Temporary Agency 
Workers Act (Arbeitnehmerüberlassungsgesetz – AÜG; 
hereinafter referred to as the “Act”) and other legislation 
in November 2015 (cf. our Newsletter of 4/2015, pp. 2 et 
seq.). Following, in part, fierce criticisms and a number 
of amendments, the act was adopted by the Bundestag 
and approved by the Bundesrat (Bundestag publica-
tion 18/9232, 18/10064). Businesses will soon have to 
become accustomed to the legislative changes. The act 
will enter into force and effect on 1 April 2017. 
 
Set out below is an overview of the most signifi-
cant amendments 
 
1.  Unlike its predecessor, § 1 (1) sent.  1 of the amend-

ed Act contains a legal definition for the hiring out of 
a temporary employee. Pursuant to § 1 (1) sent. 1 of 
the amended Act, where, for commercial purposes, a 
temporary agency hires out an employee (temporary 
employee) to a third party (hiring entity) to perform 
work, this will constitute hiring out. Under the newly 
introduced § 1 (1) sent. 2 of the amended Act, it can 
be assumed that an employee has been hired out for 
the purposes of performing work if he or she is inte-
grated into the work organisation of the hiring entity 
and is subject to its instructions. § 1 (1) sent. 2 of the 
amended Act is therefore important for distinguishing 
the hiring out of a temporary employee from other 
forms of use of outside personnel (contractors). Ac-
cording to the explanatory memorandum, the legisla-
tive amendment only seeks to codify the principles 
laid down by the courts. The legislature does not in-
tend to alter the previous field of application of the 
Act or the scope of the permit requirement (Bundes-
tag publication 18/9232, p. 19). 

 
2. Furthermore, a legal definition of “employment rela-

tionship” has been inserted in § 611a (1) of the 
amended German Civil Code (Bürgerliches Ge-
setzbuch – BGB;) so as to prevent the abuse of tem-
porary employees through their performance of sup-
posedly independent activities as pseudo-
contractors. In this case too, the legislature was 
simply seeking to codify the case law of the Federal 
Labour Court (Bundestag publication 18/9232, p. 31-
32.). 

 
3.  Other new amendments relate to covert hiring-out of 

temporary employees. Where there is a covert hiring 
out of temporary employees, the parties describe the 
contract as a contract for works and services or a 
services agreement although same must actually be 
viewed as a hiring out of temporary employees. Until 
now, businesses have tried to avoid the classification 
of hiring out of temporary employees as unlawful, i.e. 
as hiring out of temporary employees conducted 
without a permit with the accompanying legal conse-
quences, such as the deeming of a relationship to 
exist between the temporary employee and the hiring 
entity (§ 10 (1), (9) No. 1 of the Act); this was done 
by the contractor or service provider obtaining its 
own “precautionary” hiring-out permit (“hiring-out 
permit in reserve”).  

 
 This approach will not be suitable in the future.      

§ 1 (1) sent. 5 of the amended Act provides that hir-
ing out in the contract between the temporary agency 
and the hiring entity must be expressly designated as 
hiring out of a temporary employee. Furthermore, the 
name of the temporary employee must be specified 
in such contract (§ 1 (1) sent. 6 of the amended Act). 
The temporary agency is obliged to inform the tem-
porary employee that he or she will be deployed 
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     as a temporary employee (§ 11 (2) sent. 4 of the 
amended Act). 

 
 Violations of § 11 (2) sent. 4 as well as of § 1 (1) 

sent. 5 and sent. 6 of the amended Act constitute 
administrative offences punishable by a fine (§ 16 (1) 
no. 1c, 1d, no. 8, (2) of the amended Act). In addi-
tion, violations may have consequences for the issue 
of a permit (§ 3 (1) No. 1 of the Act).  

 
 If the “designation duty” contained in § 1 (1) sent. 5 

of the amended Act and the “specification duty” in § 1 
(1) sent. 6 of the amended Act are violated, this will 
result in the establishment of an employment rela-
tionship between the temporary employee und the 
hiring entity (§ 10 (1) in conjunction with § 9 (1) 
no. 1a of the amended Act ). The affected temporary 
employee has a right to object to the establishment 
of a relationship with the hiring entity, which must be 
exercised within one month from the proposed date 
of deployment in keeping with the additional require-
ments in § 9 (2) and (3) of the amended Act (“decla-
ration by the employee that he or she wishes to re-
main bound by the employment contract with the 
temporary agency”).  

 
 In the course of the amendment to the law, a right to 

object to the establishment of an employment rela-
tionship was also introduced in respect of cases of 
unlawful hiring out (§ 9 (1) no. 1 of the amended Act). 

 
4. As was provided in the coalition agreement, it will not 

be possible in the future to hire out a temporary em-
ployee to the same hiring entity for more than 18 
consecutive months (§ 1 (1b) sent. 1 of the amended 
Act). A previous hiring out by the same or another 
temporary agency will count towards the maximum 
hiring-out period if the period between assignments 
does not exceed three months (§ 1 (1b) sent. 2 of the 
amended Act). According to the transitional provision 
in § 19 (2) of the Act, periods prior to the time when 
the amendments take effect on 1 April 2017 will not 
be taken into account for the purposes of calculating 
the maximum hiring-out period.  

 
 However, it will be possible to agree on different 

maximum hiring-out periods in collective agreements 
(§ 1 (1b) sent. 3 of the amended Act). In this respect, 
the new provisions are based on the collective 
agreements governing the sector in which the em-
ployees are deployed. It thus requires that the hiring 
entity be bound by a collective agreement. The new 

provision does not contain an upper and a lower 
threshold.  

 
 Pursuant to § 1 (1b) sent. 5 of the amended Act, 

hiring entities bound by a collective agreement may 
deviate from the maximum hiring-out period through 
an enterprise agreement or equivalent agreement for 
public servants, which was concluded on the basis of 
a collective agreement governing the relevant sector. 
This presupposes that the collective agreement con-
tains a saving clause that allows deviating provisions 
to be agreed on in an enterprise agreement or equiv-
alent agreement for public servants. 

 
 On the one hand, where a collective agreement for 

the relevant sector applies, hiring entities that are not 
bound by a collective agreement have the option (§ 1 
(1b) sent. 4 of the amended Act) of adopting, in en-
terprises and public service departments, provisions 
“with the same content” as the deviating provisions in 
collective agreements on the maximum hiring-out pe-
riod through the use of enterprise agreements or 
equivalent agreements for public servants (§ 1 (1b) 
sent. 3 of the amended Act). The adoption of such 
provisions is only possible if the collective agreement 
is, among other things, relevant in terms of the geo-
graphical area and the sector that it covers as well as 
the period for which it is valid. According to the ex-
planatory memorandum, the provision in the collec-
tive agreement should normally form an indivisible 
whole and therefore it should only be possible to 
adopt it as a whole without any amendments (“with 
the same content”) (Bundestag publication 18/9232, 
pp  20-21). 

 
 On the other hand, § 1 (1b) sent. 6 of the amended 

Act also allows hiring entities which are not bound by 
a collective agreement to make use of a saving 
clause in a collective agreement to agree on deviat-
ing provisions in an enterprise agreement or equiva-
lent agreement for public servants. However, the 
maximum permissible period in this case is generally 
24 months if the collective agreement does not itself 
specify a different maximum hiring-out period for de-
viating provisions in enterprise agreements or 
equivalent agreements for public servants. If several 
collective agreements apply in an enterprise, a hiring 
entity that is not bound by a collective agreement 
must, according to § 1 (1b) sent. 7 of the amended 
Act, conclude an enterprise agreement or equivalent 
agreement for public servants pursuant to § 1 (1b) 
sent. 4 or sent. 6 of the 
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     amended Act on the basis of the collective agree-

ment which is “representative” for its sector.  
 
 § 1 (1b) sent. 8 of the Act lays down special provi-

sions for churches and religious communities recog-
nised as public-law entities. 

 
 Violation of the maximum hiring-out period may result 

in the withdrawal of a hiring-out permit (§ 3 (1) no. 1 
of the amended Act) and will constitute an adminis-
trative offence (§ 16 (1) no. 1e of the amended Act). 
Furthermore, if the maximum hiring-out period is ex-
ceeded, this will result in the establishment of an 
employment relationship between the temporary em-
ployee and the hiring entity (§ 10 (1) in conjunction 
with § 9 (1) no. 1b of the amended Act). The tempo-
rary employee once again has a right to object to the 
establishment of a relationship with the hiring entity 
within a period of one month, starting from the date 
when the maximum hiring-out period is exceeded. 
The validity of the objection is subject to the addi-
tional requirements in § 9 (2), (3) of the amended Act 

 
5. The permissibility of what are known as successive 

fixed-term contracts, under which a hiring entity as-
signs a temporary employee to work for another per-
son’s business under such person’s instructions, has 
until now been controversial among legal writers. In 
accordance with the current practice of the authori-
ties that issue permits, a new sentence three has 
been inserted in § 1 (1) of the Act to the effect that 
only the person with whom the temporary employee 
has an employment relationship is authorised to hire 
out the employee. 

 
 Violations of this prohibition may have consequences 

according to the rules that apply to permits. In addi-
tion, they amount to administrative offences for the 
temporary agency and the hiring entity (§ 16 (1) 
no. 1b, (2) of the amended Act ).  

 
 Furthermore, the legislature has introduced § 10a of 

the amended Act in order to prevent abuses of con-
tracts with outside personnel. According thereto, the 
provisions on invalidity in § 9 (1) no. 1 to 1b and § 10 
of the amended Act are also applicable if the em-
ployee is assigned by another  person contrary to § 1 
(1) sent. 3 of the amended Act and that by doing so 
such person violates the permit requirement pursuant 
to § 1 (1) sent. 1 of the Act, the designation duty pur-
suant to § 1 (1) sent. 5 of the amended Act, the spec-
ification duty pursuant to § 1 (1) sent. 6 of the 

amended Act or the maximum hiring-out period pur-
suant to § 1 (1b) of the amended Act. 

 
6. In addition, the new Act grants privileges to public 

authorities. The following new provisions no. 2b and 
no. 2c will be inserted in § 1 (3) of the Act: 

 
“(3)  With the exception of § 1b sent. 1, § 16 (1) no. 

1f and (2) to (5) as well as §§ 17 and 18, this Act 
does not apply to the hiring out of temporary 
employees  
(…) 
2b  between employers if an employee’s tasks 

are transferred from his or her current em-
ployer to another employer and due to a 
collective agreement for the public service 
a) the employment relationship with the 
previous employer remains in effect and b) 
work will be performed at the other employ-
er in the future, 

 
2c  between employers if they are public law 

entities and collective agreements for the 
public service or regulations for religious 
communities recognised as public-law enti-
ties apply,”. 

 
 According to the explanatory memorandum, the in-

sertion of no. 2b in subsection (3) is intended to en-
sure that the requirements of the Act are, in largest 
part, not applicable to the staffing arrangements laid 
down in collective agreements for the public service 
(e.g. § 4 (3) of the Collective Agreement for the Pub-
lic Service (Tarifvertrag für den öffentlichen Dienst – 
TVöD)) (Bundestag publication 18/9232, p. 22). The 
provision in no. 2c sets forth another exception to the 
scope of the Act for assignments of staff between 
public-law entities if they apply collective agreements 
for the public service or regulations for religious 
communities recognised as public-law entities. 

 
 7. The equal treatment principle is codified through the 

amendment in § 8 of the Act. The provision in the Act 
which makes it possible to avoid the equal treatment 
principle through the use of collective agreements is 
now subject to a time limit. In accordance with the 
coalition agreement, § 8 (4) sent. 1 of the amended 
Act provides that temporary employees must in the 
future receive the same pay as comparable employ-
ees of the hiring entity after nine months.  
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     According to § 8 (4) sent. 2 of the amended Act, a 
longer period of different treatment for an assignment 
of up to 15 months is only possible if the employment 
relationship is subject to a collective agreement 
which provides for a gradual adjustment of the tem-
porary employee’s pay to the same amount as that of 
a comparable employee of the hiring entity following 
an induction period of six weeks.  

 
 In addition, a previous hiring out to the same hiring 

entity will count for the purposes of these time limits if 
the period between assignments for the same hiring 
entity is three months or less (§ 8 (4) sent. 4 of the 
amended Act). § 19 (2) of the Act also deals with the 
taking into account of hiring-out periods prior to the 
entry into effect of the Act on 1 April 2017. However, 
if the wording of the provision is interpreted strictly, 
this would only apply to deviations under a collective 
agreement pursuant to § 8 (4) sent. 1 of the amend-
ed Act. 

 
 Another change is the introduction in § 8 (1) sent. 2 

of the amended Act of a presumption that a tempo-
rary employee receives equal pay if he or she re-
ceives the same pay as a comparable employee of 
the hiring entity under the collective agreement appli-
cable to the hiring entity’s enterprise or, in the ab-
sence of such an agreement, the same pay as a 
comparable employee under the collective agree-
ment applicable to the relevant sector in which he or 
she is deployed. In conformity with the prevailing 
opinion among legal writers, § 8 (1) sent. 3 of the 
amended Act makes clear that temporary employees 
can be paid the monetary value in euros of payments 
in kind made to comparable employees. 

 
 Violation of the equal pay principle, which temporary 

employees may sue to enforce, may result in the 
withdrawal of a hiring-out permit (§ 3 (1) no. 3 of the 
amended Act) and will constitute an administrative 
offence (§ 16 (1) no. 7a, b, (2) of the amended Act). 
If construed literally, it would also establish an em-
ployment relationship between the temporary em-
ployee and hiring entity (§ 10 (1) in conjunction with 
§ 9 (1) no. 2, § 8 of the amended Act). According to 
the explanatory memorandum, this legal conse-
quence was not, however, intended (Bundestag pub-
lication 18/9232, p. 26).  

 
8. While until now § 11 (5) of the Act only granted tem-

porary employees a right to refuse to work during a 
strike, the amended § 11 (5) extends this to a com-
plete ban on work. According to § 11 (5) sent. 1 of 

the amended Act, a hiring entity is not permitted to 
allow temporary employees to work where its busi-
ness is directly affected by a labour dispute. § 11 (5) 
sent. 2 of the amended Act provides that this will not 
be the case if the hiring entity ensures that temporary 
employees do not take over activities which were 
previously performed by employees who are on 
strike or take over activities for employees who have 
themselves taken over activities for other employees 
who are on strike. 

 
 Violations of the ban on work are punishable by fines 

of up to € 500,000 (§ 16 (1) no. 8a, (2) of the amend-
ed Act). 

 
 Due to its effects on employers’ “parity in industrial 

disputes”, there are doubts about whether the provi-
sion, which has been criticised by many, is constitu-
tional. The fact that temporary employees are forced 
to unite with the hiring entity’s permanent employees 
during industrial action gives rise to significant 
doubts. 

 
9. § 14 (2) sent. 4 to 6 of the amended Act reflects 

changes in the Federal Labour Court’s case law, re-
quiring that, as a rule, temporary employees must al-
so be taken into account when assessing the thresh-
olds for the purposes of employee participation and 
codetermination at the hiring entity (exception: 
§ 112a of the Works Constitution Act). According to 
§ 14 (2) sent. 6 of the amended Act, temporary em-
ployees should only be taken into account in deter-
mining the thresholds for the application of codeter-
mination, i.e. whether the thresholds for the 
application of the statute have been reached, if the 
entire term of the hiring-out exceeds six months. 

 
10. § 80 (2) and § 92 (1) sent. 1 of the amended Works 

Constitution Act codify the content of the works 
council’s right to information about the deployment of 
persons who are not in an employment relationship 
with the employer to the extent recognised by the 
case law. § 80 (2) sent. 1 of the amended Works 
Constitution Act makes it clear that the right to infor-
mation includes the right to information on the term 
and place of deployment as well as the activities as-
signed to the outside personnel. § 80 (2) sent. 2 of 
the amended Works Constitution Act also provides 
that the contracts underlying the employment of the 
outside personnel must be made available to the 
works council (cf. Federal Labour Court, order of 31 
January 1989 - 1 ABR 72/87, which shows the previ-
ous legal position). 
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Conclusion  
 
The amendment of the law on temporary employment 
results in considerable changes to the previous legal 
position. It will have a significant influence on business 
practice. It is already evident that some provisions will 
provoke further discussion for as long as doubt exists as 

to their constitutionality or conformity with 2008/104/EC 
on temporary agency work. 
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