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Employers may not ask candidates for employment 

whether they were ever the subject of criminal investiga-

tion. Candidates therefore have the “right to lie” in this 

connection. 

 

Facts  
 

The plaintiff applied for a teaching position at a general 

secondary school. Before he was hired, the candidate 

was asked to indicate whether he had a criminal record 

on a form and confirm that he was not under investiga-

tion by the Public Prosecutor’s Office and had not been 

in the course of the preceding three years. The plaintiff 

provided no information, although he had been under 

investigation several times in the past, but no charges 

were ever brought. The school then learned of the inves-

tigatory proceedings from an anonymous source. The 

plaintiff, who had in the meantime been hired as a 

teacher, was then dismissed with immediate effect for 

cause. 

 

Decision 
 

The Federal Labor Court ruled that the dismissal was 

invalid (Federal Labor Court, 15 November 2012, 6 AZR 

339/11). The court stated that the plaintiff was under no 

obligation to provide on information past investigatory 

proceedings if no charges were brought. Referring to the 

plaintiff’s right to informational self-determination, the 

court reasoned that in view of the system of values un-

derlying the Basic Law, the right of personality of a can-

didate for employment – as regards criminal investiga-

tion that did not result in charges – takes precedence 

over a potential employer’s interest in obtaining infor-

mation. According to the court, this also follows from 

section 53 of the Federal Central Criminal Register Act 

(Bundeszentralregistergesetz – BZRG).  According to 

this legislation, anyone convicted of  a criminal offense 

may also claim that he or she has no criminal record if 

the sentence was relatively light (e.g., a fine of no more 

than 90 days’ earnings). This applies all the more so in 

the case of investigatory proceedings. 
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Comments 
 

Job applicants are occasionally faced with the question 

as to whether they are allowed to lie when answering 

certain questions. This is considered acceptable, for ex-

ample, in the case of questions regarding pregnancy or 

trade union membership. The question as to whether a 

person has a severe disability is also considered inad-

missible in some cases. An employee must not face neg-

ative consequences from an untruthful answer in such 

cases. On the other hand, if an employee fails to answer 

a legitimate question truthfully that also has a bearing 

on the future employment relationship, the employment 

relationship may under certain circumstances even be 

terminated retrospectively. This could be the case, for 

example, if a significant conviction is concealed (e.g., 

fraud in the case of a bookkeeping employee or alcohol-

related offenses in the case of a driver). 
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