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Preface

The first issue of our Newsletter for 2013 reviews various 
recent decisions of the Federal Labor Court that can have 
significant implications in practice. 

For example, the  Federal Labor Court issued two deci
sions on 18th July 2012 concerning the use of successive 
 fixedterm employment contracts over a period of years. 
However, the two judgments differed due to the number 
and duration of the fixedterm contracts. 

Further decisions addressed here concern covert video 
 surveillance of employees, the right of employers to 
demand a medical certificate on the first day of illness
related absence, the right of employers to ask employees 
about criminal investigations, the content of letters of  
reference and – last but not least – the court departed  
from previous practice with its ruling to the effect that 
temporary personnel must in the future be counted for  
the purposes of determining the size of a company’s 
 workforce. At the practical level – which means  primar  
ily as regards employers – it will be necessary to adapt  
to changed circumstances.



GÖRG – INNOVATIVE. BUSINESS-ORIENTED. TRENDSETTING.

Newsletter 

Introduction 

We had already discussed the decision of the European 
Court of Justice (ECJ) on the legality of successive fixed
term employment contracts in the last issue of our 
Newsletter. Following the ECJ’s decision to the effect that 
successive fixedterm employment contracts need not 
always be considered abusive practice, the decisions that 
were awaited from Germany’s Federal Labor Court have 
now been forthcoming.

Facts 1 

In one case, the plaintiff had been employed in the public 
sector for 11 years under a total of 13 temporary employ
ment contracts. Each of the contracts was concluded for 
a limited period due to the need for a replacement for 
another employee as allowed by clause no. 3 of the second 
sentence of section 14(1) of the Act on PartTime Employ
ment and FixedTerm Contracts (Teilzeit und Befristungs
gesetz – TzBfG).

Decision 

In line with the decision of the ECJ, the Federal Labor 
Court (judgment of 18th July 2012 – 7 AZR 443/09) found 
that a permanent need for replacement personnel did not 
rule out the possibility of a legitimate need for an emplo
yee on a replacement basis and that the principles of 
objective assessment could be applied without reservati
on. The decision, which is available in the form of a press 
release, did, however, contain mention of the fact that 
a fixedterm employment contract may under certain 
 circumstances be considered to constitute abusive practi
ce and therefore be illegal even despite the existence of 
an objective reason. This would reflect application of the 
good faith requirement pursuant to section 242 of the 

German Civil Code (Bürgerliches Gesetzbuch – BGB). How
ever, the court set a high bar for claiming abusive practice, 
requiring that all circumstances be taken into account 
in the individual case, in particular the total duration 
of employment and the number of successive fixedterm 
agreements with the same employer in the past.

In the case at hand, the court reasoned that the total 
duration of employment of more than 11 years and a total 
of 13 fixedterm contracts would indicate that the emplo
yer had abused the possibility of limiting the duration of 
employment in the case of temporary replacements. The 
Federal Labor Court therefore referred the case back to 
the Higher Labor Court in order to give the employer an 
opportunity to present special circumstances that would 
refute the seemingly obvious abusive practice.

Facts 2 

The Federal Labor Court’s denial of the request of another 
plaintiff for judicial review of the validity of a fixedterm 
employment contract was also consistent with the above 
ruling (judgment of 18th July 2012 – 7 AZR 783/10). The 
plaintiff had been employed from 1st March 2002 up to  
30th November 2009 under four separate fixedterm 
employment contracts. The most recent contract, execu
ted in January 2008, involved replacement of an emplo
yee on parental leave and therefore fell under clause no. 
3 of the second sentence of section 14(1) of the Act on 
PartTime Employment and FixedTerm Contracts. In its 
decision, the court found that the successive fixedterm 
employment contracts were essentially legitimate. In 
view of the total duration of employment of seven years 
and nine months under only four fixedterm contracts, 
the Federal Labor Court also saw no indication of the 
existence of any impropriety.

Dr. Jessica Blattner

Neue Urteile zur „Kettenbefristung“
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Headnote 

Covert video recordings may be admitted as evidence 
in actions for protection against dismissal in the case of 
concrete suspicion of criminal activity or other serious 
misconduct if less intrusive investigative measures were 
not possible (any longer) and the video surveillance as a 
whole not unreasonable (Federal Labor Court, judgment  
of 21st June 2012, 2 AZR 153/11).

Facts 

The employer, a retail chain with outlets throughout the 
country, terminated the employment relationship with 
the plaintiff, who was at the time an assistant branch 
manager, due to the theft of several packages of ciga rettes 
from the inventory of the employer. This allega tion, 
which the plaintiff denied, was confirmed by a video 
recording that the employer had made surreptitiously. 
The covert video surveillance was carried out with the 
consent of the works council over a period of three 
weeks due to a suspicion of employee theft. The tapes 
showed the plaintiff taking several packages of ciga
rettes from ‚the inventory. After consulting the works 
council, the employer terminated the employment  
relationship with immediate effect for cause and, as 
 an alternative, with notice.

Decision 

The Cologne Higher Labor Court dismissed the action on 
the grounds that the theft of the cigarettes by the plaintiff 
had been proven by the content of the video recordings 
and that the employment relationship was therefore 
terminated by virtue of the normal notice given as an 
alternative (but not, however, for cause without notice). 
In this case, the Higher Labor Court considered the covert 

video recording to constitute admissible evidence and 
therefore found that the breach of duty on the part of 
the employee had been proven. The Federal Labor Court 
reversed the decision of the Cologne Higher Labor Court, 
arguing that the use of the video recordings was to be sure 
possible under certain conditions, but that the Higher 
Labor Court’s assessment failed to adequately show that 
these conditions had been satisfied so that the matter had 
to be remanded for redecision.

According to the decision of the Federal Labor Court, 
covert video recordings may be admitted as evidence in 
judicial proceedings only if the employer’s interest in 
obtaining information through the use of such measures 
outweighs the employee’s right to “informational self
determination” and the acquisition of information in this 
manner is considered acceptable despite the associated 

Federal Labor Court on the Permissibility  
of Covert Video Surveillance
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“impairment of personality”. The court argued that covert 
video surveillance of employees meets these conditions 
only 

1.  if a concrete suspicion exists of criminal activity or 
other serious misconduct on the part of an employee,

2.  if less intrusive investigatory measures are not possible 
(any longer) and

3. video surveillance is on the whole not unreasonable.

If these stringent conditions are fulfilled, the provisions 
of the German Federal Data Protection Act (Bundesdaten
schutzgesetz –BDSG) would also not stand in the way of 
covert video surveillance even in the case of workplaces 
that are freely accessible. According to the court, sec
tion 6b(2) of the Federal Data Protection Act, which does 
require that video recording of premises accessible to the 
public be made obvious, may not be construed to mean 
that video surveillance of freely accessible workplaces is 
always prohibited.

Comment 

In the case of the decision at issue here, the Federal Labor 
Court formulated conditions for the admissibility of 
covert video recordings as evidence in judicial procee
dings that also apply to recordings of freely accessible 
workplaces. The decision of the Federal Labor Court is 
worth noting for two reasons. First of all, it makes it 
clear that covert video surveillance of workplaces does 
not violate section 6b(2) of the Federal Data Protection 
Act under certain conditions even if the workplace is 
freely accessible and video surveillance is not made obvi
ous. On the other hand, the conditions under which such 
covert video surveillance is permissible are enumerated 
although the criteria call for careful balancing of inte
rests, which means that it will still be possible to make a 

clear distinction between permissible and impermissible 
covert video surveillance of workplaces only with great 
 difficulty. 

Whenever an employer contemplates covert video 
surveillance of a workplace, it will regularly be advisa
ble to be able to adequately document compliance with 
the criteria set forth by the Federal Labor Court in the 
context of any subsequent judicial proceedings. In that 
regard, the reasons for suspicion of improper activity, the 
lack of other investigative possibilities and the reasons 
for considering the contemplated measures reasonable 
must be discussed with the works council in the context 
of the consultative procedure required by clause no. 6 of 
section 87(1) of the Works Constitution Act (Betriebsver
fassungsgesetz – BetrVG). 

If no works council exists, it is nonetheless recommen
ded that the reasons for resorting to the surveillance be 
documented beforehand. The criterion of reasonableness 
is especially likely to leave much room for discretionary 
judgment on the part of both employers and the deciding 
courts in the future. In that respect, it can be expected 
that actions involving surveillance will ultimately result 
in a certain body of case law. Covert video recordings 
may be admitted as evidence in actions for protection 
against dismissal in the case of concrete suspicion of 
criminal activity or other serious misconduct if less 
intrusive investigative measures were not possible (any 
longer) and the video surveillance as a whole not unrea
sonable (Federal Labor Court, judgment of 21st June 2012, 
2 AZR 153/11).

felix Pott
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An employer that decides to exercise the legal right to 
require that an employee submit a medical certificate on 
the very first day of illness is not bound to any special 
 conditions (Federal Labor Court, judgment of 14th  
November 2012 – 5 AZR 886/11).

Facts

The plaintiff, who is employed as an editor by the defen
dant, a radio station, submitted an application for busi
ness travel to her superior for 30th November 2010 that 
was not approved. On 29th November 2010, the plaintiff 
then submitted another request for approval of business 
travel on the following day. 

This request was also not approved. On the day of the 
planned business trip, the plaintiff failed to appear for 
work and called in sick and then reported for work again 
the following working day, 1st December 2010, at which 
time the defendant instructed the plaintiff to see a physi
cian on the first day of any future absence due to illness 
and present a physician’s certificate. 

The plaintiff brought an action against the defendant, 
alleging that the defendant’s instructions were not objec
tively warranted and that objective grounds were requi
red for such instructions. The plaintiff also submitted 
that the collective agreement covering her employment 
relationship made no provision for requiring submission 
of a medical certificate on the very first day of absence for 
reasons of illness.

Decision 

The Federal Labor Court dismissed the action, as had 
the lower courts. The Federal Labor Court made it clear 
that, according to the third sentence of section 5(1) of the 
Continuation of Remuneration Act (Entgeltfortzahlungs
gesetz – EFZG), an employer is free to require at any time 
that an employee present the proper certificate on the first 
day of any future illnessrelated absence. The court ruled 
that the exercise of the employer’s discretionary rights in 
this regard is not contingent upon compliance with any 
special conditions. In particular, the court continued, the 
employer need not have objective reason to suspect that 
the employee has simulated illness in the past.

The court also pointed out that it is to be sure possible 
to exclude the employer’s option pursuant to the third 
sentence of section 5(1) of the Continuation of Remunera
tion Act under a collective agreement. but the absence of 
any such clause does not make it possible to conclude that 
the parties to the collective agreement contemplated any 
understanding other than that provided by law.
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Comments 

The decision of the Federal Labor Court is to be welcomed 
in that it is consistent with the straightforward wording 
of the provision contained in the third sentence of section 
5(1) of the Continuation of Remuneration Act and thereby 
confirms the prevailing opinion and current practice 
held within companies. The assumption to the effect 
that  special conditions must be met before an employer 
can require presentation of a medical certificate on the 
first day of any future absence due to illness is neither 
grounded in law, nor is there any objective need for such a 
provision. The court of first instance, in this case the Colo
gne Higher Labor Court, even went so far as to state that 
the right of the employer pursuant to the third sentence 
of section 5(1) of the Continuation of Remuneration Act 
need not even meet the standard of reasonable discretion 
pursuant to section 106 of the Trade and Industry Code 
(Gewerbeordnung – GewO) (Cologne Higher Labor Court, 
judgment of 14th September 2011 – 3 Sa 597/11). This 
 conflicts with the prevailing opinion found in the litera
ture on labor law.

The decision of the Federal Labor Court is encouraging 
for practitioners because of the legal certainty it provides 
with respect to dealing with requests for presentation of 
medical certificates on the very first day of absence from 
work due to illness. Employers must neither justify their 
decision to employee nor satisfy any conditions in terms 
of objectivity. It is, however, necessary to keep in mind 
that any request by an employer must not be manifestly 
abusive or discriminatory. If for example, an employer 
requires that only female employees present medical 
certificates immediately, that would qualify as discrimi
nation within the meaning of the General Equal Treat
ment Act (Allgemeines Gleichbehandlungsgesetz – AGG) 
and not only make the measure invalid, but could also 
result in claims for damages, including damages for pain 
and suffering. It is also necessary to keep in mind that a 

 general requirement to the effect that everyone employed 
by an undertaking must present a medical certificate on 
the first day of any illnessrelated absence affects orderly 
 operation of the undertaking as a whole and is therefore 
subject to codetermination pursuant to no. 1 of section 
87(1) of the Works Constitution Act. It can also be expected 
that exclusion of the right of employers pursuant to the 
third sentence of section 5(1) of the Continuation of Remu
neration Act will in the future assume greater importance 
in the context of collective bargaining negotiations.

felix Pott
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Employers may not ask candidates for employment 
wheth er they were ever the subject of criminal investi
gation. Candidates therefore have the “right to lie” in 
this connection. 

Facts

The plaintiff applied for a teaching position at a general 
secondary school. Before he was hired, the candidate was 
asked to indicate whether he had a criminal record on a 
form and confirm that he was not under investigation by 
the Public Prosecutor’s Office and had not been in the 
course of the preceding three years. The plaintiff provi
ded no information, although he had been under investi
gation several times in the past, but no charges were ever 
brought. The school then learned of the investigatory 
proceedings from an anonymous source. The plaintiff, 
who had in the meantime been hired as a teacher, was 
then dismissed with immediate effect for cause.

Decision

The Federal Labor Court ruled that the dismissal was 
invalid (Federal Labor Court, 15th November 2012, 6 AZR 
339/11). The court stated that the plaintiff was under no 
obligation to provide on information past investigatory 
proceedings if no charges were brought. Referring to the 
plaintiff’s right to informational selfdetermination, the 
court reasoned that in view of the system of values under
lying the Basic Law, the right of personality of a candidate 
for employment – as regards criminal investigation that 
did not result in charges – takes precedence over a poten
tial employer’s interest in obtaining information. Accor
ding to the court, this also follows from section 53 of the 
Federal Central Criminal Register Act (Bundeszentral

registergesetz – BZRG).  According to this legislation, 
anyone convicted of  a criminal offense may also claim 
that he or she has no criminal record if the sentence was 
relatively light (e.g., a fine of no more than 90 days’ earn
ings). This applies all the more so in the case of investi
gatory proceedings.

Comments

Job applicants are occasionally faced with the question as 
to whether they are allowed to lie when answering certain 
questions. This is considered acceptable, for example, in 
the case of questions regarding pregnancy or trade union 
membership. The question as to whether a person has a 
severe disability is also considered inadmissible in some 
cases. An employee must not face negative consequences 
from an untruthful answer in such cases. On the other 
hand, if an employee fails to answer a legitimate question 
truthfully that also has a bearing on the future employ
ment relationship, the employment relationship may 
under certain circumstances even be terminated retro
spectively. This could be the case, for example, if a signif
icant conviction is concealed (e.g., fraud in the case of a 
bookkeeping employee or alcoholrelated offenses in the 
case of a driver).

Jens Völksen
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Headnote 

An employer is under no legal obligation to close a letter 
of reference by thanking a departing employee for his or 
her contribution, by expressing regret at the employee’s 
departure or by wishing an employee all the best for the 
future (Federal Labor Court, judgment of 11th December 
2012, 9 AZR 227/11).

Facts 

The employee bringing the action in this case was the 
manager of a doityourself retail outlet of the defendant. 
After termination of the employment relationship, the 
employee received a letter of reference in which the 
employee’s performance and conduct were described as 
above average, but the body of the letter ended with only 
the operational reasons for the employee’s departure 
from the company and “best wishes for the future”.  
The plaintiff was of the opinion that this closing formu
lation was also insufficient in particular in view of the 
overall positive tenor of the wording of the letter of ref er
ence, including the mention of the employee’s aboveaver
age performance and conduct. The employee brought an 
action against the employer to have the letter of reference 
changed and petitioned the court to order that the letter 
be modified to include the closing formulation: “We 
appreciate his collaboration over the years and wish him 
all the best for his personal and professional future”.

Decision 

The lower labor court was of the opinion that the demand 
for modification of the letter of reference was justified 
and allowed the action, but the Higher Labor Court dis
missed it on appeal. The Federal Labor Court confirmed 

the decision of the appellate court, reasoning that no right 
exists to have expressions of gratitude and regret or best 
wishes for the future included in a letter of reference, even 
in the case of a detailed letter of reference. Statements as 
regards the personal feelings of an employer do not there
fore constitute an essential element of a detailed letter of 
reference. Closing formulations that employers frequently 
use in letters of reference to express personal feelings 
such as gratitude, regret or wishes for the future are to be 
sure not “neutral” in terms of evaluative connotation; 
to the contrary, they can serve to confirm or mitigate an 
employer’s objective statements as regards the conduct 
and performance of an employee. The court reasoned that 
this did not, however, in the final analysis give employ
ees any right to any specific formulation. If the closing 
sentences of a letter of reference are not consistent with its 
content, an employee can at most require that the con
cluding sentences be deleted. This also holds despite the 
fact that it is common practice to end letters of reference 
that contain mention of aboveaverage performance and 
conduct with corresponding closing formulations, but the 
court pointed out that there is also no legal basis for any 
right to such formulations.
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Comments 

The decision of the Federal Labor Court is to be welco
med since an employer cannot ultimately be forced to 
express personal sentiments that are actually not felt. 
One must concur with the Federal Labor Court’s opinion 
since such formulations are not “neutral” in terms of 
evaluative connotation and therefore mere linguistic 
flourishes intended to decorate letters of reference. The 
very common formulation of gratitude and regret is 
often based on the fact that an employee has delivered 

the corresponding professional performance (gratitude) 
and also “earned” a positive personal assessment (regret 
and best wishes). Nevertheless, these desired formulati
ons are an expression of personal feelings that – albeit 
subjective – need not necessarily accompany the corre
sponding objective evaluation. According to the court, 
acknowledgement of a right to such formulations would 
make letters of reference unduly abstract, which would 
no longer do justice to the unique nature of an employ
ment relationship as a whole. It is essentially necessary 
to leave it up to employers to decide whether they want 
to express such feelings or not. 

However, the Federal Labor Court’s proviso to the effect 
that an employer may not include such closing formu
lations if they run counter to the objective content of 
a letter of reference is to be welcomed. This is already 
espoused by the doctrine of favorable formulation and 
clarity of content. Since the closing formulations of 
letters of reference can be very important to employees, 
the legal certainty produced by the decision is also to be 
welcomed.

felix Pott
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Headnote 

Construction of the third sentence of section 23(1) of the 
German Employment Protection Act (Kündigungsschutz
gesetz – KSchG) based on its intent and purpose requires 
that temporary personnel be taken into account for the 
purposes of determination of the size of an undertaking 
if their deployment is based on “normal” personnel requi
rements (Federal Labor Court, 24th January 2013, – 2 AZR 
140/12).

Facts 

The plaintiff had been employed by the defendant as one 
of ten employees since July 2007. In November 2009, the 
plaintiff was served notice of dismissal by the defendant. 

In an action brought for protection against dismissal, the 
plaintiff argued that the temporary personnel deployed 
by the defendant should be counted as employees, which 
would mean that the defendant would then have had 
more than a total of ten employees and as a result be sub
ject to the provisions of the Employment Protection Act 
(section 23(1)). 

Decision

The lower courts dismissed the action for protection 
against dismissal, arguing that the Employment Protec
tion Act was not applicable and that the defendant could 
dismiss the plaintiff “at will”. The plaintiff’s appeal was 
then granted by the Second Senate of the Federal Labor 
Court. The court reasoned that the possibility could not 
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be ruled out that the defendant’s undertaking had more 
than the ten employees required by the second sentence  
of section 23(1) of the Employment Protection Act and that 
the fact that no employment relationship existed between 
the temporary personnel and the owner of the under
taking did not automatically rule out the possibility of 
counting temporary personnel for the purposes of appli
cation of the threshold mentioned in the third sentence of 
section 23(1) of the Employment Protection Act. The court 
went on to say that the intent and purpose of exempting 
small enterprises from compliance with the Employment 
Protection Act could be found in the close collaboration at 
the personal level found in such enterprises, their usually 
modest funding and the greater administrative burden on 
owners of smaller enterprises that actions to seek pro
tection against dismissal would entail. According to the 
court, this negates the purpose of any distinction based 
on whether any assessment of the size of the enterprise’s 
regular workforce is based on the deployment of regular 
employees or temporary personnel.

The Senate remanded the matter to the Higher Labor 
Court for reconsideration and redecision since the sub
mission of facts did not yet make it possible to determine 
whether the number of temporary personnel working 
for the enterprise at the time of the dismissal was due 
to regular business or caused by a surge of business that 
was not “as a rule” typical for the enterprise.

Comments

Seen from the perspective of employers, the Federal Labor 
Court’s decision is definitely not a welcome change. 
It represents a further step – of questionable logic – in 
the case law in the direction of further erosion of the 
differ ence between permanent and temporary per
sonnel. The judgment represents a departure from the 
principle underlying legislation governing protection 

against dismissal and from the point of view of emplo
yers brings with it considerable legal uncertainty. The 
previous  situation, in which it was possible to say – with 
legal  certainty – when an undertaking is subject to the 
provisions of the Employment Protection Act, has been 
replaced by a constellation that necessitates assessment 
on the basis of the individual case at issue. Whether an 
enterprise has more than 10 employees or not will no 
longer be determined on the basis of a simply headcount 
(with application of factors of 1.0, 0.75 and 0.5 to take into 
account the number of hours worked per week), but will 
in the future entail answering the question as to whether 
and to what extent temporary personnel are to be counted 
as regular or irregular employees. In that respect, it will be 
necessary to wait and see how the courts attempt to  resolve 
the problem inherent in this distinction in the future. 

It will in the meantime be necessary to cope with the 
legal uncertainty resulting from the judgment due to the 
considerable practical ramifications of the question as to 
whether an enterprise is subject to the Employment Pro
tection Act or not. The judgment will make it necessary 
for many smaller enterprises to effect a thorough reas
sessment of their previous business practices, which were 
based on the flexibility provided by the legal principles 
that previously prevailed. Otherwise, smaller enterprises, 
which are as a rule not financially strong to begin with, 
will risk incalculable (financial) burdens in the case  
of a dispute. 
 
Dr. christoph Müller
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